
STATE OF NE\,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

PauI & Reinette Cunningham

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 2  -  1 9 7 4 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  January ,  7984.

AT'FIDAVIT OF MAIIING

that the said addressee is Lhe pet i t ioner
forth on said wrapper is the last known address

thorized to administer oaths

State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the StaLe Tax Commission, that he is over 18 years of age, and that on the
l8th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Paul & Reinette Cunningham, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Paul & Reinette Cunningham
2 Howard Dr .
Muttontown, NY 11791

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

pursuant to w sec t ion



STATE OF NEh/ YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Paul & Reinette Cunningham

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
7 9 7 2  -  1 9 7 4 .

ATFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the St.ate Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Gerard W. Cunningham, the representat ive of the pet i t ioners in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Gerard l{. Cunningham
Cunningham & Lee
40 Go ld  St .
New York, NY 10038

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal
State of  New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths:t./., L

pursuant. to Tax s e c t i o



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, 1984

Paul & Reinette Cunningham
2 Howard Dr .
Muttontown, NY 17791

Dear  Mr .  &  Mrs .  Cunn ingham:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court. of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building if9, State Campus
Albany, New York L2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  RepresenLat ive
Gerard [{. Cunningham
Cunningham & Lee
4 0  G o I d  S t .
New York, NY 10038
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

PAUL AND REINETTE CUNNINGHAM

for Redeterrnination of a Deficiency or for
Refund of Personal Income tax under AttLcLe 22
of the Tax Law for the Years 1972 r}:.xo:ugh L974.

DECISION

Petitioners, Paul and Reinette Cunnlngham, 2 Howard Drive, Muttontown, New

York 1179L, f l l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund

of personal income tax under Article 22 of the Tax Law for the years 1972

through 1974 (Fi le No. 31994).

A formal hearing raras conmenced before Arthur Bray, Ilearing Offlcer' at the

off ices of the State Tax Cornm.ission, Two World Trade Center,  New York, New

York ,  on  January  13 ,1983 a t  9 :15  A.M.  and conc luded a t  the  same o f f i ces  on

Apri l -  28, 1983, \r i th al l  br iefs to be submltted on or before Jul"y 11, 1983.

Petitioners appeared by Cunningham & Lee (Gerard W. Cunningham, Esq., of

counsel) .  The Audlt  Divis ion appeared by Paul B. Coburn, Esq. (Alexander

Weiss, Esq.,  of  counsel)  at  the hearing on January 13, 1983 and by John P.

Dugan, Esq. (Alexander l , Ieiss, Esq.,  of  counsel)  at  the hearing on Aprl l  28,

1  9 8 3 .

ISSUES

I. Whether the Not ice of Def ic iency asserted def ic iencies for the years

1 9 7 3  a n d  1 9 7 4 .

I I .  Wtrether pet i t ioners had suff ic ient not ice of the basis of the Audit

D iv is ionrs  asser ted  de f ic ienc ies  fo r  1973 and 1974.
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I I I .  lJhether the def lc lencies asserted for the years 1973 and L974 were

barred by the Statute of Lini tat ions.

IV. Wrether, during the years L972 through 1974, petitioners malntalned a

permanent place of abode in New York, maintal-ned no permanent place of abode

elsewhere, or spenE in the aggregate more than 30 days in New York, and were

thus resi .dent individuals under sect lon 605(a) (1) of  the Tax Law.

FINDINGS OF' FACT

1. On March 31, 1976, pet i t ioners f i led a joint  New York State Income Tax

Resident Return for L972. On this return, pet i t ioners reported that they were

residents of New York from January l ,  L972 through January 15, L972. Accordlngly,

petitioners prorated their income, standard deduction, and exemptlons on the

basis of the period of time they clairned they were residents of New York.

2. On December 14, L976, the Audit  Dlvls ion issued a Statement of Audlt

Changes and IT-38 attachment to petitioners which explained that petitloners

owed addit ional income tax plus interest for the year 1972. The attachnent to

the Statement of Audit  Changes stated, in essence, that s ince pet i t ioners dld

not change their dourlcile to a foreign country and since they did not meet the

statutory cr i ter ia for taxat ion as nonresidents of New York, the lncome reported

on their federal income tax return for 1972 was taxabl-e by New York State.

3. Following the issuance of the Statement of Audit Changes, an informal

conference took place between an audltor and an lndivldual who represented

pet i t ioners pr ior to the current representat ive. At this t ime, the audltor

opined that pet i t ioners were subject to New York State personal income tax for

the addit lonal years of.  L973 and L974. Pet i t lonerst representat ive disagreed

with this conclusion but stated that pet i t loners would f i le returns for the

years  1973 and L974.



-3-

4. On December 15, I978, pet i tLoners executed a Consent,  Flxing Perlod of

Linitation Upon Assessment of Personal Income and Unincorporated Business Tax

for the year ended December 31, 1972 unt i l  on or before March 31'  f980.

5. 0n December 19, 1978, pet i t ioners f i l -ed jolnt  New York State income

tax nonresident returns for the years 1973 and 1974. 0n each return'  pet i t i .oners

reported that they were nonresidents during these years. Consequent lyr they

reported that they dld not have any lncome subJect to personal income tax.

6. On February L4, 1980, pet l t ioners executed a second Consent Fixing

Period of Limitation Upon Assessment of Personal Income and Unincorporated

Business Tax for the year ended December 31, 1972 unt i l  on or before March 31,

1 9 8 1  .

7. On July 24, 1980, the Audlt  Divis ion issued to pet i t ioners a Not ice of

Deficlency accompanied by an explanatory Statement of Audit Changes, IT-38

attachment, and a Statement of Personal Income Tax Audit Changes. The Notice

of Def ic iency asserted a def ic iency of personal lncome tax for the year L972 Ln

the  amount  o f  $23,L2L.38 ,  p lus  in te res t  o f  $10,719.14 ,  fo r  a  to ta l  anount  due

of $33r840.52. The Statement of Audit Changes and att,achment, were duplicative

of the documents mentioned in Finding of Fact rt2t'. The Statement of Personal-

Income Tax Audit Changes, however, computed peti-tionerst asserted personal

income tax l iabi l i ty plus interest separately for the years I972 through 1974.

These computations, which equalled the same amounts stated in the Notice of

Deficienclr w€Ee accompanied by an explanation that petitioners were deemed

resident,s for income tax purposes and were taxable on the lncome earned wLthin

and without New York State.

8. Pet i t ioners f i led t iurely pet i t ions and perfected pet i t ions chal lenging

asserted def ic iencies of personal incone tax for the years 1972 thxough 1974.
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In each pet i t ion, pet i t i .oners asserted that they were not residents of New York

during the periods in lssue. The amount of tax challenged on the perfected

pet i t ion for the year L972 corresponds with the tax plus interest on the Not ice

of Def ic iency. The arnount of tax dlsputed on the perfected pet i t ion for the

years 1973 and L974 corresponds with the tax plus the total interest shown on

separate notices and demand for payment i-ssued for 1973 and L974 on December

4, 1980. The not, ices were lssued prematurely by the Audit  Divis ion.

9. Paul Cunningharn was born in Brooklyn, New York and ralsed on Long

Island.

10. Prior to the periods in issue, Paul Cunninghan worked as a management

consultant with the firur of Alexander Proudfoot Company. Ile resLded in I' luttontown'

New York, wlth his wife and children. Neither his wife nor children \tere

enployed at that tine.

11. On January 15, 1972, Paul Cunnlngham left  New York for London, England.

He went to London for an lndef ini te period of t ime in order to establ ish an

l-nternat ional-  of f ice for hts f i rn.

L2. Wtren Paul Cunningham first r,rent to London, he llved in hotels.

Thereafter,  he noved to an apartment.  In September, 1972, Paul-  Cunninghamrs

fanily joined hin ln London. Wtren his fanily joined him, he rented a four-story

brownstone house Ln London and remained at that residence until he and his

farnily returned to New York State in January, L975.

13. Pri-or to moving to London, Paul Cunnlngham made arrangements to rent

hl-s Muttontown home to hls brother, Bert Cunningharn. Under this arrangement,

which Lras entered into without a lease, Bert Cunnlngham pald $205.00 per month

rent plus ut i l i t ies for the use of the home. The rental  amount represented a
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fair rental value for this type of home in the area. Bert Cunningham would

deposit the rental payurent into a bank account located in New York. The bank

account was held in the names of Gerald Cunningharn and Paul Cunninghan. Gerald

Cunningham is also a brother of petitioner and is a practicl-ng lawyer. Gerald

Cunningham would use the rental receipts to pay the mortgage and to pay the

maintenance expenses on the grounds of the home. The maintenance expenses on

the interlor of the home would initially be paid by Bert Cunningham. Bert

Cunningham would then deduct this expense from the followlng monthrs rental

payment. No rental income or loss nas reported because the income equalled

the expenses.

14. The agreement to rent the house to Bert Cunnlngharn was entered into

roith the underst.anding that when petitioners returned from England they would

reoccupy the house.

15. Paul Cunningham also sold hls two automobiles before leaving New York.

One automobile was sold to a neighbor and one automobile was sold to Gerald

Cunningharn. Paul Cunningham accepted payments for the automobile sold to the

neighbor in installments. As was arranged with the rental payurents on the

home, the neighbor would make the payments directly to a bank account. Gerald

Cunningham would monitor the activity of the account to insure that payments

were made by the neighbor.

16. Peri t ionersr chi ldren attended school ln London from Septenber,  1972

through the conclusion of L974.

17. During I972, Paul CunnLngham spent f i f ty- four days in New York. Paul

Cunnlngham did not spend more than thirty days in New York during 1973 and L974.

18. At the hearing, pet i t ionersr representat ive acknowledged that pet i t ioners

remained doniciliaries of New York during the periods in issue. Ilowever, he

argued that petitioners were taxable as nonresldents of New York.
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CONCLUSIONS OF LAI,il

A. That al though the Not ice of Def ic lency fai led to l ist  al- l  of  the years

for which the Audit Divislon intended to assert a deficiency, the Statement of

Audit Changes and docurnents attached thereto, whlch were enclosed with the

Notice, c lear ly apprised pet i t ioners of the years and amounts at issue. Accord-

Lngly,  the Not ice is not inval id as to the years 1973 and 1974 since pet i t ioners

should not have been mlsled by the fallure to list all of the years ({"tt*E_

Fernandez et al. v. Comn., 39 TCM (CCtt1 569 (L979); Matter of 44eq_9_r_Xillgr

and Lucy C. Mi l ler,  State Tax Courmisslon, February 29, 1980).  Slni lar ly,  the

Statement of Audit  Changes clear ly apprised pet i t ioners of the basis of the

asserted def ic iency for each of the years at issue. Consequent ly,  the Not ice

of Def ic iency is not inval id for fai lure to provide proper not lce.

B. That sect ion 683(a) of the Tax Law provldes:

"(a) General .  --  Except as otherwise provided ln this sect ion,
any tax under this art ic le shal l  be assessed within three years after
the return was filed (whether or not such return nas filed on or
a f te r  the  da te  p rescr ibed) . "

C. That since pet i t ionerst income tax returns for the years 1973 and L974

were f i led on December 19, 1978, the Not ice of Def ic lency issued to pet i t ioners

on July 24, 1980 was not barred by the Statute of Llur i tat ions [Tax Law S683(a)] .

D. That dur ing the periods in issue, sect ion 605(a) (1) provided:

t tS605. Resident and nonresident def ined.

(a) Resident indivldual. A resldent lndividual means an individual:

(1) who ls domlciled in this state, unless he malntains no
permanent place of abode in this stater maintains a permanent place
of abode elsewhere, and spends in the aggregate noE more than thlrty
days of the taxable year in this state."

E. That sj-nce petitioners spent more than 30 days Ln New York during

L972, the Audit  Divis ion properly determined that pet i t ioners were taxabl-e as

res idents  o f  New York  dur ing  tha t  year  (Tax  Law 5605(a) (1 ) ) .
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F. That petitioners spent less than thirty days in New York and maintained

a permanent place of abode ln London during 1973 and L974.

G. That the rental of petitioners t home to Bert Cunninghan created a

tenancy which, in general, gave Bert Cunnlnghan the sole and exclusive right to

the use and enjoyment of the premises during each period of the tenancy (see

genera l l y  33  N.Y.  Jur . ,  Land lord  and Tenant ,  $131) .  There fore ,  pe t i t loners  d id

not maintain a permanent place of abode in New York durlng 1973 and 1974 (see

Matter of Edward V. I lof ler and Brenda Hofler,  State Tax Conrmisslon, May 15'  1981).

H. That petltioners have satisfied all- three requlrements of Tax Law

$605(a) and 20 NYCRR 1O2.2(b) to be consldered nonresidents of New York during

1973 and. L974.

I. That the petitlon of Paul and Reinette Cunningham is granted only to

the extent of Conclusion of Law t'Ilft and the Audit Divislon is directed to

rnodify the Not ice of Def lc iency accordingly.  The pet i t ion of Paul and Relnette

Cunningham is,  ln al l  other respects, denied.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 B 1984


