
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James R.  &  Ste l la  B .  Cox

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the year
1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York l
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Robert  D. Hal l ,  the representat ive of the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Rober t  D .  HaI l
HalI & Yahn
551 E.  Genessee St ree t
Fayettevi l le,  NY 8A66

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9th day of November, lgS4.

pursuant to Tax  law sec t ion  174



State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of November, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon James R. & Stel la B. Cox, the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

STATE OF NEI^I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

James R.  &  Ste l la  B .  Cox

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the year 1976.

James  R .  &  S te l l a  B .  Cox
106  A ladd in  D r .
Fayet tev i l le ,  NY 73066

and by deposi t ing same enclosed
post  of f ice under the exclus ive
Serv ice wi th in the State of  New

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
9th day of  November,  1984.

AFFIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to adrni
pursuant to Tax Law sect ion 774



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, 1984

James R. & St.el1a B. Cox
106 A ladd in  Dr .
Fayettevi l le,  NY 13066

Dear  Mr .  &  Mrs .  Cox :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be conmenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
Building tt'9, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Robert D. Hal l
HalI & Yahn
551 E.  Genessee St ree t
Fayetteville, NY L3066
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

JAMES R. COX AND STELLA B. COX

for Redeterminat ion of a Def ic lency or for
Refund of Personal Income Tax under Attic]-e 22
of the Tax Law for the Year L976.

DECISION

Peti t ioners, James R. Cox and Stel la B. Cox, 106 Aladdin Drive, Fayettevi l le,

New York 13066, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the year 1976

( F i l e  N o .  3 1 3 6 6 ) .

Pet i t ioners, on June 14, L984, walved their  r ight to a smal l  c laims

hearing and requested that a decision be rendered based on the ent lre record

contained in their  f i le.  After due considerat ion of the record, the State Tax

Conmission hereby renders the fol lowing decision.

ISSUES

I. Whether petitioners may exclude from New York income for 1976 the sun

of $4' 433.36, sai-d amount representing a movlng expense reimbursement received

by petitioner James R. Cox in 1976 for noving expenses incurred and paid in

L97 5 .

I I .  Whether pet i t ioners, i f  required to include the $4r433.36 noving

expense reimbursement i-n New York income for L976, may deduct from New York

income for said year moving expenses of $41233.00 which were paid by pet i t ioners

Ln L975 and also deducted by pet i t ioners on their  1975 Federal  income tax

re turn .
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FINDINGS OF FACT

1. Pet i t ioners hereln, James R. Cox and Stel la B. Co*, l  t inely f i led a

New York State Income Tax Resident Return for 1976 reporting total New York

incone o f  $9 t r505.00 .  Pet i t ioner  was a  res ident  o f  New York  S ta te  fo r  the

ent ire 1976 tax yeat,  The U.S. Individual Income Tax Return f i led by pet i t ioner

fox  1976 repor ted  an  ad jus ted  gross  income o f  $35e940.00 .

2. On Apri l  11, 1980, the Audit  Divls ion issued a Not ice of Def ic iency to

pet i t ioner for 1976 imposing addit ional tax due of $563.00, plus interest of

$142.11 ,  to r  a  to ta l  a l leged ly  due o f  $705.11 .  The a forement ioned Not ice  o f

Deficiency lras premised on an explanatory Statement of Audit Changes dated

I{arch 22, 1980, wherein the Audlt  Divis ion, lnter al ia,  increased pet i t ionerrs

1976 New York income to the sane amount as reported on pet i t ionett  s L976

Federal  income tax return ($35,940.00).  The Statement of Audlt  Changes offered

the following explanation:

r fA ful l -year resident of New York is taxable on al l  income, regardless
of source. As the moving expense reimbursernent is taxable in the
year recelved, it should be included in income on Line 1 of your
return. r l

3.  On or about November 25, 1975, pet i t ioner changed his domici le and

resident status from the Cornmonwealth of Pennsylvania to Fayettevllle, New

York .  Pet i t ioner  incur red  and pa ld  dur lng  the  year  L975 a  to ta l  o f  $7 ,711.00

in movLng expenses. Of the $7,711.00 in total  moving expenses, only the amount

of $4,322.00 was deduct ible for Federal  income tax purposes. Pet i t ioner

claimed on his 1975 Federal  income tax return a deduct ion of $41322.00 for

moving expenses.

I Th. excluded income
and, therefore, the use of
James R. Cox.

at issue herein was
the term pet i t ioner

reeeived solely by Janes R. Cox
shal l  herelnafter refer only to
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4. Tn 1976 pet i t ioner received from his enployer,  the United States

Postal  Service, $4r 433.36 for reinbursement of the moving expenses lncurred and

paid in L975. Pet i t , ioner included the $4r433.35 moving expense reimbursement

in Federal  adjusted gross income for the year L976; howeverr said amount l tas

excluded from New York income for 1976.

5. On l' larch 28, 1981, petitioner submitted an amended return fox L976

increasing reporf,ed New York incone by the $4r 433.36 noving expense reimbursement.

Pet i t ionerrs amended return also increased New York deduct ions by $4r 233.002

for movlng expenses which were claimed as a deduct ion on pet i t ionerrs 1975

Federal income tax return. Peti-tioner did not file an amended Federal income

t€rx return for 1976. Addit ional tax due of $26.00, as shown on the 1976

amended return, was paid by petitioner on the date said return lras subnitted to

the Audit  Divis ion. The Notice of Def ic iency dated Apri l -  I t1 1980 was issued

prior to the date pet l t ioner f i led his amended return and, therefore, the

$26.00 payment nade with said amended return hras not ref lected in the Not ice of

Def ic iency.

6. Pet i- t ionerrs 1975 New York income tax return was prepared on a part

year resident basis reporti.ng only that income earned by petitioner from the

period November 25, 1975 through Decenber 31, I975. Pet l t ionerfs total  New

York income for 1975 anounted to $31057.00. PeEit ioner did not deduct the

moving expenses of $4,322.00 on his 1975 New York State income tax return.

Even without the benef i t  of  the noving expense deduct ion of $4,322.00, pet l -

t lonerrs 1975 New York State income tax return lndi-cated that no taxwas due.

2 
Th. moving expense deduction claimed on petitionerfs 1975 Federal income

tax return totaled $41322.00. There is no explanat ion in the record as to the
reason pet i t ioner claimed only $4 1233.00 in moving expenses on his 1976 anended
return when the same moving expenses, as claimed on his 1975 Federal income tax
r e t u r n ,  t o t a l e d  $ 4 , 3 2 2 . 0 0 .
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CONCLUSIONS OF LAI^I

A. That sect lon 6L2(a) of the Tax Law def ines the New York adjusted gross

j-ncome of a resj-dent individual to mean his Federal adJusted gross income

increased by the modif icat ions provided for i .n sect ion 6I2(b) of the Tax Law

and decreased by the nodif i -cat lons provided for in sect ion 612(c) of the Tax

Law. Subsection (c) of sectj.on 612 of the Tax Law contains no provision which

would pernj-t petitioner to exclude from New York income the movlng exPense

re imbursement  o f  $4r433.36 .  Accord ing ly ,  fo r  the  year  I976,  pe t i t ioner rs  to ta l

New York income ls ident ical  to his reported Federal  adjusted gross lncome

( $ 3 5 , 9 4 0 . 0 0 ) .

B. That the moving expense deduct ion of $4 1322.00 was incurred and pald

during the 1975 tax year and pet i t ioner must therefore deduct said expenses on

his 1975 tax return. Accordingly,  pet i t ioner can not increase his New York

deduct ions for L976 by $4,233.00 for moving expenses which were properly

deduct ible in the I975 tax year.

C. That the Not ice of Def ic iency dated Apri l  11, 1980 is to be reduced by

$26.00 to take into considerat ion the payment made by pet i t loner on his amended

return f i led on March 28, 1981 (see Finding of Fact rr5",  supra).

D. That the pet i t ion of James R. Cox and Stel la B. Cox is granted to the

extent indicat,ed in Conclusion of Law ttCttr 
-ry.; and that' except as so

granted, the pet i t ion is in al l  other respects denled.

DATED: Albanyr New York STATE TAX COMMISSION

PRESIDENT

NOv 0 I 1994

coMMrssr9NER f .\ u
\ I .  \  t  \  \

\uN {',\\-- -
I  l \

COMMISSIONER


