
STATE OF NEi{ YORK

STATE TAX COMMISSION

In the

Franc is

for Redeterminat ion
of a Determinat ion
Personal Income Tax
the Administrat ive
fo r  the  Year  1978.

Matter of the Pet i t ion
o f

M. & Ol iv ia Z. Counihan

of  a  Def ic iency  or  Rev is ion
or Refund of New York City
under Chapter 46, Ti t le T of

Code of the Citv of New York

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes
of the State Tax Commission, that he is over 18
18th day of January, 1984, he served the within
mai l  upon Francis M. & 0l iv ia Z. Counihan, the
proceeding, by enclosing a t . rue copy thereof in
wrapper  addressed as  fo l lows:

and says that he is an employee
years of age, and that on the
not ice  o f  Dec is ion  by  cer t i f ied
pet i t ioner in the within
a  secure ly  sea led  pos tpa id

Franc i s  M .  &  0 l i v i a  Z .
383  -  l l r h  S t .
Brooklyn, NY 77275

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
l8 th  day  o f  January ,  1984.

Counihan

i n  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Postal
Y o r k .

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address

,^r:4
Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18, L984

7 CounihanFrancis  M.  & 0 l iv ia
383  -  l 1 rh  S t .
Brooklyn,  NY 11215

Dear  Mr .  & Mrs.  Coun ihan:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
PursuanL to  secL ion(s )  690 & 1312 o f  the  Tax  Law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE 0F NEI,,/ YORK

STATE TAX COMMISSION

In Lhe Matter of the Pet i t ion

o f

FRANCIS M. C0UNIHAN and 0IIVIA Z. COUNIHAN

for Redeterminat ion of a Def ic iency or for
Refund of New York City Personal fncome Tax
under Chapt.er 46, TLLLe T of the Administrat ive
Code of the City of New York for the Year 1978.

Whether capital gain income, derived from the

the State of Louisiana, is subject to New York City

FINDINGS OF FACT

1.  Franc is  M.  Coun ihan

t imely f i led a joint  New York

York Personal Income Tax) for

o f  $ 2 5 , 9 4 0 . 0 0 .

Pet i t ioners ,  Franc is  M.  Coun ihan and 0 l i v ia  Z .  Coun ihan,383 1 l th  S t ree t ,

Brook lyn ,  New York  11215,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of New York City personal income tax under Chapter 46, Ti t le T of

the Administrat ive Code of the City of New York for the year 1978 (Fi fe No.

36876).

A  smaI l  c la ims hear ing  was he ld  be fore  A l len  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two ldor ld Trade Center,  New York,

New York ,  on  May 12 ,  1983 a t  9 :15  A.M.  Pet i t ioners ,  Franc is  M.  Coun ihan and

OLivia Z. Counihan, appeared pro se. The Audit  Divis ion appeared by John P.

D u g a n ,  E s q .  ( A n g e l o  S c o p e l l i t o ,  E s q . ,  o f  c o u n s e t ) .

ISSUE

DECISION

sa le  o f  p roper ty  loca ted  in

personal income tax.

and 0l iv ia Z. Counihan (hereinafter pet i t ioners)

State fncome Tax Resident Return (with City of New

the year 1978 whereon they reported total  income
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2.  0n Apr i l  22,  1981,  the Audi t  Div is ion issued a Statement  of  Audi t

Changes to petit ioners wherein an adjustment was made increasing their total

New York income to $33r9L4.00,  sa id amount  be ing pet i t ioners '  ad justed gross

income reported for Federal purposes. The recomputation incorporated therein

resulted in amounts due to New York State and New York Citv as fol lows:

Personal income tax due
Interest
Total due

NEId YORK
STATE

$1 ,069 .40

NEI,rr YORK
CITY

$316.23
54 .27

5m:50

TOTAI,

$1 ,385 .63
237 .8 r

3.  0n  May 12 ,  1981,  pe t i t ioners  consented  to  the  ad jus tment  fo r  New York

State purposes and paid the total  due of $7,252.94. No payment was made toward

the New York City tax determined to be due.

4 .  0n  March  30 ,  1982,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

against pet. i t ioners assert ing New York State and New York City personal income

tax  o f  $1 ,385.63 ,  p lus  updated  in te res t  o f  $258.41 ,  fo r  an  amount  due o f

$ I1644.04 .  Sa id  amount  due was then proper ly  reduced by  pe t i t ioners '  payment

o f  $ 1  1 2 5 2 . 9 4 ,  y i e l d i n g  a  n e t  b a l a n c e  d u e  o f  9 3 9 1 . 1 0 .

5. The di f ference between pet i t ionersr reported total  New York income and

the i r  Federa l  ad jus ted  gross  income was $7  r974.A0.  Such amount  represented

capital  gain income derived from the 1978 sale of real  property located in the

Sta te  o f  lou is iana.

6.  The lou is iana proper ty  at  issue was acqui red by pet i t ioners in  Ju ly ,

1957 while they were residents of said state. Subsequently, in September, 7966

they became residents of New York.

7. Pet i t ioners argued that the New York City personal income tax became

effect ive July 1, 1966 and accordingly,  for New York City purposes, the amount

183 .54
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of gain derived from the sale of said property should be determined using fair

market  va lue as of  Ju ly  1 ,  7966 as i ts  bas is .

B. Petit ioners had no definit ive amount which they contended to be the

proper basis for New York City purposes. When questioned with respect to the

basis ,  Mr.  Counihan stated that  for  New York Ci ty  purposes,  h is  bas is  as of

JuIy 1 , 7966 "would be twice as high as that reported".

9. The record herein contains no information with respect to the 1978

sales transaction. Accordingly, the basis which petit ioners used in determining

the gain for Federal purposes is not known.

10.  0n 0ctober  5,  7982,  the Audi t  Div is ion appl ied pet i t ioners '  1981

refund due of  $233.00 against  the outs tanding def ic iency at  issue here in.

11. During the hearing held herein, both petit ioners and the Audit Division

alleged that the treatment of the gain for New York City purposes should be

based upon in terpret .a t ion of  sect ion 1303,  Ar l ic le  30 of  the Tax law.

coNctusloNs 0F tAt^t

A. That a New York City personal income tax controversy must be resolved

based on  the  law in  e f fec t  dur ing  the  year  a t  i ssue.  For  taxab le  year  1978,

the law appl icable herein is Chapter 46, Ti t1e T of the Administrat ive Code of

the City of New York, rather than Art ic le 30 of the Tax law.

B. That sect ion 672(a) of the Tax Law provides that the New York adjusted

gross income of a resident individual means his federal  adjusted gross j -ncome

as def ined in the laws of the United States for the taxable year,  with certain

mod i f i ca t ions ,  none o f  wh ich  are  app l i cab le  here in .

C.  That  sec t ion  T46-112.0(a)  o f  Chapter  46 ,  T i t le  T  o f  the  Admin is t ra t i ve

Code of the City of New York is ident ical  to sect ion 672(a) of the Tax Law in

i ts  de f in i t ion  o f  ad jus ted  gross  income fo r  New York  C i ty  purposes .  Accord ing ly ,
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petit ioners' New York City adjusted gross income must be the same as that

reported or determined for Federal and New York State purposes.

D. That the petit ion of Francis M. Counihan and 0l ivia Z. Counihan is

denied and,  o ther  Lhan a reduct ion based on the 1981 refund appl ied of  $233.00,

the Not ice of  Def ic iency is  susta ined,  together  wi th  such addi t ional  in terest

as may be lawful ly owing.

DATED: Albany, New York

JAN 1 B 1984
STATE TAX COMHISSION

IONER

NN\


