
STATE OT'NEhI YORK

STATE TAX COMUISSION

In the Matter of the Petitioa
o f

Jerry & Helga Cosentino

for Redetermination of a Deficiency or Revision
of a Determination or Refund of NYS & NYC fncome
Tax under Article 22 e 30 of the Tax Law for the
Year 1.976.

ATFIDAVIT OF MAITII{G

State of New York )
ss ,  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Cornmission, that he is over 18 years of age, and that on the
31st day of July, 1984, he served the nithia notice of Decision by certified
nail upon Jerry & Helga Cosentino, the petitioners in the within proceeding, by
enclosing a true copy thereof f.n a securely sealed postpaid wrapper addressed
as foL lows:

Jerry & IIeIga Ccsentiao
1.20-9 Carver Loop
Bronx, NY 10475

and by depositing sane encloeed in a postpald properly addressed wrapper in a
post office under the exclusive care aad custody of the United States Postal
Service within the $tate of New York.

That deponent further says that the
herein and that the address set forth on
of the petitioaer.

said addressee is the petit ioner
said wrapper is the last known address

Sworn to before ure this
31st  day of  Ju ly ,  1984.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 31,  7984

Jerry & Helga Cosentino
720-9 Carver Loop
Bronx, NY 70475

Dear  Mr .  &  Mrs .  Cosent ino :

Please take not ice of the Decision of the
herewith.

State Tax Commission enclosed

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 590 & 1312 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Cornmission nay be inst i tut .ed only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - l i t igat ion Unit
Bui lding i /9,  State Campus
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i- t ion

o f

JERRY COSENTINO and HELGA COSENTINO

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New York City
Personal Income Taxes under Articles 22 and, 30
of the Tax Law for the Year 1976.

DECISION

Pet i t ioners ,  Jer ry  Cosent ino  and He lga  Cosent ino ,  120-9  Carver 'Loop,

Bronx, New York 10475, f i led a pet i t ion for redetermlnat ion of a def ic iency or

for refund of New York State personal lncome tax under Art ic le 22 of the Tax

Law and New York City personal income tax under Article 30 of the Tax Law for

t l r .e year L976 (Fi le No. 31993).

A sma1l clalms hearlng was held before A1len Capl-owafth, Hearing Off icer,

at the off ices of the State Tax Cornmlssion, Two World Trade Center,  New York,

New York, on February 6, 1984 at 2:45 P. l t t .  Pet i t ioner Jerry Cosent ino appeared

pro se. The Audtt  Divis ion appeared by John P. Dugan, Esq. (Wil l - iam Fox, Esq.,

o f  counse l ) .

ISSUE

Whether,  in arr iv ing at their  New York adjusted gross income' pet i t loners

may reduee their  federal  adjusted gross income by the excess soclal  securl ty

taxes withheld from the compensat ion of pet i t loner Jerry Cosent ino.

FINDINGS OF FACT

1. On Novernber 15, 1978, pet i t ioners, Jerry Cosent ino and Helga Cosent ino,

late f i led a joint  New York State Incone Tax Resident Return (with New York

Clty Personal Incone Tax) for the year 1976. 0n said return pet i t ioners

reduced their  federal  adjusted gross income by a subtract ion nodif icat ion of



f

-2 -

$338.00 for t texcess social  securi tyrr  taxes withheld frour the \rages of pet i t ioner

Jerry Cosent ino. Addit ional ly,  on said return pet i t loners claimed a credlt  of

$ 125 .  00 f  or t t  1965 tax'r  .

2.  On June 7, Ig7gI,  the Audit  Divis ion issued a Statement of Audlt

Changes to pet. i t ioners wherein the aforestated subtract ion modlf icat ion and

credit  were disal lowed. The disal lowance of said credit  was not contested by

pet i t ioners and accordingly wi l l  not be addressed herein.

3. On Septenber 30, 1980, in response to a let ter f rom pet l t ioner Jerry

Cosent inor the Audit  Divls ion issued a statement to pet i t ioners wherein i ts

dlsal lowance of the subtract ion modlf icat ion was explained as fol lows:

ttThere is no provl-slon in the New York State Tax Law whlch
provides for a subtract ion from Federal  lncome in arr lv lng
at New York income for excess social  securi ty.  Thls matter
should be taken up direct ly with the Federal  tax authori t ies."

4 .  On October  29 ,1980,  t ie  Aud i t  D iv is ion  issued a  Not lce  o f  Def ic lency

to petLtioners asserting additional New York State and New York Clty personal

income taxes  o f  $78.002,  p lus  pena l t ies  and in te res t  o f  $42.80 ,  fo r  a  to ta l  due

of  $120.80 .  Sa id  pena l t ies  r re re  asser ted  pursuant  to  sec t ions  585(a) (1 )  and

1312(a) of the Tax Law for fai lure to t i rnely f l - le the return at lssue. Sect ion

13f2(a)  incorpora tes  sec t ion  685(a) (1 )  fo r  New York  C i ty  purposes .

5. Pet i t ioner Jerry Cosent ino al l -eged that he is properly ent i t led to the

substract ion modif icat ion in I976 since he did not receive back the excess

social  securi ty taxes withheld unt iL taxable year 1977. He reasoned that l f

I  th" date on the Statement of Audit  Changes is part lal ly obl i terated. The
date, as stated, appears correct as best as can be determined.

2 th. Statement of Audit Changes shows personal income tax due New York
Sta te  o f  $78.00 ,  p lus  persona l  lncome tax  due New York  C i ty  o f  $10.00 '  fo r
a  t o t a l  d u e  o f  $ 8 8 . 0 0 .
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the excess is taxabl-e at al l ,  i t  should be in 1977, since for Federal  purposes

said excess was returned in 1977 in the form of a tax credit  c lalmed on his

1976 Federal-  return.

CONCLUSIONS OF LAI,J

A. That  sect j .or .  612(a)  of  the Tax Law provides that :

'rThe New York adjusted gross incone of a resident individual
means his federal adjusted gross income as defined in the
laws of  the Unl ted States for  the taxable year ,  wi th the
mod i f i ca t i ons  spec i f i ed  i n  t h l s  sec tLon . "

B.  That  sectLon 6L2(c)  of  the Tax Law provldes for  nodi f icat ions reducing

federal  adJusted gross income.

C. That an exeess in social security taxes withheld from compensation is

not  one of  the modi f i -cat ions provided for  under sect ion 6I2(c)  of  the Tax Law.

Accordingly ,  such nodi f icat . lon,  as c la ined by pet i t loners,  l ras improperr  €rnd

i ts  d isa l lowance by the Audi t  Dlv is ion is  hereby susta ined.

D.  That  sect lon 1303 of  the Tax Law provides that :

rrThe city taxable income of a city resident lndlvidual
shall mean and be the same as his New York taxable lncome..

Accordingly,  the modif icat ion ln quest ion was properly disal lowed for

Cl- ty lncone tax purposes.

t l

New York

E. That the pet i t ion of Jerry Cosent ino and Helga Cosent ino is denied and

the Notice of Def ic iency dated October 29, 1980 is sustalned together with such

addit ional penalt ies and interest as may be lawful ly owlng.

DATED; Albany, New York STATE TAX COMMISSION

JUL 31 1984
PRESIDENT

SSIONER


