
STATE OF NEI^/ YORK

STATB TAX COMMISSION

In the Matter of the Pet i t ion
o f

Andrew J. & Jacquel ine Connel ly

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 af the Tax Law for the Years
1 9 7 4  &  1 9 7 5 .

State of New York ]
ss .  :

County of Albany )

David Parchuck, being duJ-y sworn, deposes
of the State Tax Commission, that he is over 18
20th day of January, 1984, he served the within
mail upon Andrew J. & Jacqueline Connelly, the
proceeding, by enclosing a true copy thereof in
lyrapper  addressed as fo l lows:

and says that he is an enployee
years of age, and that on the
not ice  o f  Dec is ion  by  cer t i f ied
pet i t ioner in the within
a securely sealed postpaid

Atr'FIDAVIT OF MAITING

Andrew J. & Jacquel ine Connel ly
6 Place De la Republ ique Dominicaine
75077 Paris,  FRANCE

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post off ice under t .he exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
20th day of January, 1984.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

Authorized to administer oaths
tsuant sect ion



STATE OF NEW YORK

STATE TAX COIII{]SSION

In the Matter of the Pet iLion
o f

Andrew J. & Jacquel ine Connel ly

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1974 & 1975.

AT'FIDAVIT OF MAIIING

State of New York ]
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon H. John Steele, the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

H. John Steele
Dewey, Ballantine, Bushby, Palmer & Wood
101 Park Ave.
New York,  NY 10178

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

St.ate of New York.

further says that the said addressee is the represenLat ive
herein and that the address set forth on said vrrapper is the

of the representat ive of the pet i t . ioner.

Sworn to before me this
20th day of January, 1984.

Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 20, 7984

Andrew J. & Jacquel ine Connel ly
6 Place De La Republ ique Dominicaine
75017 Par is ,  FRANCE

Dear  Mr .  &  Mrs .  Conne l ly :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the adninistrat ive 1evel.
Pursuant to sect ion(s) 6gO of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
d a t e  o f  t h i s  n o t i c e .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone l i  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
H.  John Stee le
Dewey, Bal lant ine, Bushby, Palmer & Wood
101 Park  Ave.
New York, I ' fY 10178
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
:

ANDREW J. AND JACQUELINE CONNELLY DECISION
:

for Redet,ermination of a Defici.ency or for
Refund of Personal- Income Tax under LrtLcIe 22 :
of the Tax Law for the Years 1974 and 1975.

:

Pet i t ioners, Andrew J. and Jacquel ine Connel ly,  6 Place De La Republ lque

Dominicaine, 75011 Paris,  France, f l l -ed a pet l t l -on for redeterminat lon of a

deficiency or for refund of personal income tax under Article 22 of the Tax Law

for the years 1974 and f975 (f l le No. 26532).

A formal hearing was held before James Hoefer, Hearing Officer, at the

off ices of the State Tax Commisslon, Two World Trade Center,  New York'  New

York ,  on  March  10 ,  1983 a t  1 :15  P.M. ,  w i th  a l - l  b r ie fs  to  be  subn i t ted  by

YIay 27, 1983. Pet l t ioners appeared by Dewey; Bal lant ine, Bushby, Palmer &

Wood, Esqs. ( I I .  John Steele, Esq.,  of  counsel) .  The Audlt  Divis lon appeared by

John P.  Dugan,  Esq.  ( IJ i l l i an  Fox ,  Esq. ,  o f  counse l ) .

ISSUE

Whether the Audit Division properly treated €rmounts designated as "guaranteed

paymentst' and rrcost of living allowancesrr received by a non-resident partner of

a New York partnership as taxable to New York.

FINDINGS OF FACT

1. On December 15, 1977, the Audit  Divls lon issued a Statement of Audit

Changes against pet i t ioners, Andrew J. Connel ly and Jacquel ine H. Connel lyr l

I'  Jacqueline Connelly is a party to this proceeding for the soLe reason that
she f i led jolnt  tax returns with her husband for the years at lssue. Accordingly '
hereinafter the term rrpet i t ionert t  refers solely to Andrew J. Connel ly.
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al leging a personal income tax def ic iency of $3,775.29 plus lnterest and

$6,646.46 p1-us interest for the 1974 and 1975 tax years, respect ively.  The

following explanation was provided:

"Schedule A-1, allocation of wage and salary income to New York
Stater i lay not be used to al locate a distr ibut ion of partnership
income.

A distribution of partnership incone may be allocated only on
the basis of the partnership al locat lon percentage. Since the
partnership of Deweyr Ballantine, Bushby, Palmer and Wood did not
al locate i ts income, your ful l  d istr ibut lve share of such partnership
j .ncone is reportable for New York State tax purposes.

Further, pa)rments to a partner constltutes a distribution of
partnership ordlnary lncome and may not be treated as salary income
for  New York  S ta te  tax  purposes . "

2. The Audit Division computed the alJ-eged tax defl-ciencies noted in

Findlng of Fact "1",  -ggal l ,  as fol lows:

r97 4

$44 ,651 .00
27 ,500 .  0o

$72 ,151 .00

4 ,  028 .00
$76 ,  179 .00

3 ,  945 .  oo
$72 ,234 .00

3 ,226 .O0
56E;ffi0'6'

$  8 ,661 .20

FT;63I76"
4 ,885 .9  I

r97 5

PartnershLp ineome per return
Payments to partners
Corrected total  income
Add: Unincorporated business tax

modif icat,Lon
Total New York income
New York itemized deductions
Balance
Personal exemptlons
Taxable income

New York tax on income
Add: Tax surcharge
Total  tax due
Less: Tax previously stated

$47, I50 .00
45 ,355 .  oo

ffid-d

4 ,  855 .  oo
$97 ,360 .00

2 ,728 .00
$94 ,  632  .00

3 ,  2  18 .  00
99  1  , 4  14 .00

$L2 ,022 .LO
300 .5s

ffi
5  , 676 .19

Addit ional personal income tax due $ 3,775.29

3. On Apri l  4,  1978, the Audit  Divls ion issued a Not ice of Def ic lency

against pet i t ioners al leging a tax def ic iency of $10,42I.75 plus lnterest for

the tax years at issue. A copy of the Statement of Audit  Changes descrLbed in

Finding of Fact t t l ' f ,  supra, was attached thereto.
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4. Pet i t ioners f i led a Form IT-203, New York State Income Tax Nonresldent

Return, for each of the years at issue and reported New York taxable income of

$43,839.40  and $48,185.00  fo r  I974 and I975,  respec t ive ly .  They  a lLocated  none

of  pe t i t loner  Andrew J .  Conne l ly rs  "wages"  o f  $27,500.00  and $45 '355.00  t ,o  New

York for L974 and I975, respect ively.  Such t twages" consisted of guaranteed

payments and. cost of living allowances2 recelved by petitioner from the law

firn of Dewey, Ballantine, Bushby, Palmer & Wood (hereinafter f'the partnershiprr)

of which pet i t ioner was a partner.

5. Pet i t loner pract iced l-aw in the partnershlp's Parls '  France off ice

and, during each of the years at issue, recelved remuneration from the partner-

shLp conslsting of a guaranteed payment, a cost of llving allowance and a

distributive share of partnership ordinary incone. The record ls unclear

whether petitionerfs right to receive guaranteed payments and cost of l-ivlng

allowances was pursuant to the partnershlp agreement, a collateral written

agreement, or merely a verbal arrangement.

6. The partnership allocated one hundred pereent of its income to New

York sourc."3 
"rrd 

pet i t ioner concedes that hls ent i re distr ibut ive share of

partnership ordinary income is taxable to New York. However, petitioners

contend that the guaranteed paynent and cost of living allowance for each year

at issue are not taxable to New York as New York source lncome.

2- 
The partnership apparently paid additlonal remuneratlon to petitioner due

to the added expense of maintaining a resl-dence in Paris, France.

3 fh. record is unclear why a New York partnership which apparently maintalned
off ice(s) outslde of New York State would nevertheless al locate one hundred
percent of l ts income to New York. However,  pet l t ioner dld not contest the
propriety of such allocation or introduce any evidence to show that it was
incor rec t .
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7. Pet i t ioners argue that theLr r ights under the United States Const i tut lon

would be violated if the Audit Dlvlsion may lnclude guaranteed payments and

cost of living allowances in their New York taxable income. They also contend

that pursuant to Tax Law 5637(d),  "The cost of  l iv ing al lowance and guaranteed

paynent should appropriately and equitabl-y be characterized as non-New York

source lncome. tt

8.  Pet i t , loners, in their  br ief  f iLed subsequent to the hearing herein'

noted that they qlFined the I .R.C. $911 exclusion for foreign source income for

New York income tax purposes for the years at lssue.

CONCLUSIONS OF LAW

A.  That  Tax  Law $637(a) (1 )  p rov ides ,  ln  par t ,  as  fo l1 -ows:

rrln deterrnining New York adjusted gross lncome of a nonresident
partner of any partnership, there shalL be included only the portion
derived from or connected with New York sources of such partnerts
distributive share of items of partnership income, gain, loss and
deduct ion enter ing into his federal  adjusted gross income.. ." .

B. That Tax Law $637(b) provl-des, ln part ,  as fol lows:

rr ln deternining the sources of a nonresident partnerts lncome,
no effect shal1 be given to a provision in the partnership agreement
which --

(1) character izes palments to the partner as being for services
or  fo r  the  use  o f  cap i ta l ,  o r

(2) allocates to the partner, as income or gain from sources
outside New York, a greater proport ion of hl-s distr ibut ive share
of partnership income or gain than the ratio of partnershlp
incone or gain from sources outside New York to partnership
income or gain fron all sources, except as authorized in sub-
s e c t i o n  ( d ) ,  o r . . . " .

C. That since pet i t ioner was a partner in the l -aw partnership, al l

payments by the partnership to hl-m must be treated as distributlons of partner-

ship income and may not be characterized as payments for servlces rendered in

the form of guaranteed payments or cost of l iving allowances. See Baum v. State



Tax Commission,
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89 A.D.2d 646 and Jabl in  v .  State Tax Commiss lon,  65 A.D.2d

891. Slnce the partnership al located one hundred percent of i ts income to New

York, the Audit Di-vlsion properly treated the payments at issue as lncome

connected lrith a New York source and subject to New York State lncome taxation.

D. That we reject pet i t ionerrs appl lcat ion under Tax Law 5637(d) to

excl-ude the payurents at issue from his income subject to New York personal

income tax. In part icular,  \de note that pet i t ioner claimed the I .R.C. 5911

exclusion for foreign source income for New York income tax purposes. In

addit ion, i f  the partnership maintalned a bona f ide off ice ln Paris,  France, i t

would have been entitled during the years at l-ssue to allocate a portion of its

income outside of New York. Petitloner is bound by the decision of hls Partnershlp

to al locate one hundred percent of l ts lncome to New York. Therefore'  we

conclude that the well-settled law noted in Conclusion of LaIt t'Ctt, 
.ggg,,

should not be ignored in this instance.

E. That Tax Law S637(b) is presumed to be const i tut ionaLly val id at the

administrative level of the New York State Tax Comrnlssion.

F. That the petition of Andrew J. and Jacqueline Connelly is denied in

a l l  respec ts .

DATED: Albany, New York STATE TAX COMMISSION

G-zOLLYP-- 6' c(J'A-
PRESIDM{T

JAN 2 0 1gB4

COMMISS
)\'N=-


