
STATE 0F NEI^/ YORK

STATE TAX COUMISSION

n t Matter of
o f

t i t ion

Clyde Coll ins

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal fncome
Tax under Article 22 of the Tax Law for the years
1971  &  7972 .

and by depositing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
ls t  day of  June,  1984.

State of New York ]
ss . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on t le
Lst,day of June, 1984, he served the within notiCe of Decii ion by cert i f ied
mail upon Clyde Coll ins, the petit ioner in the within proceeding; by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lowi:

Clyde Coll ins
102 Wesley Ave.
Buffalo, NY 1421s

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

L



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

C1yde Col l ins

for Redeterminat ion of a Def ic iency or Revision
of a Determinal ion or Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 1  &  1 9 7 2 .

ATFIDAVIT OF MAII.INC

St.ate of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
1st day of6Juner 7984, he served the within not ice of Decision by cert i f ied
mail upon lavid J. Mahoney, the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

David J. Mahoney
Offermann, Fal lon, Mahoney & Cassano
1776 Sta t le r  H i l ton
Buffalo, NY 74202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
1s t  day  o f  June,  1984.

is te r  oa ths
pursuant to Tax Law sect ion 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

June 1 , 
'1.984

Clyde Coll ins
L02 lrtesley Ave.
Buffalo, NY 74215

Dear  Mr .  Co l l ins :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant Lo sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be ini t i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany'County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone if  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
David J. Mahoney
Offermann, Fallon, l fahoney & Cassano
1776 Statler Hil ton
Buffalo, NY 14202
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

CLYDE COLLINS

for Redetermlnat ion of a Def lc iency or for
Refund of Personal Income Tax under Arti-eLe 22
of  the  Tax  Law fo r  the  Years  1971 and 1972.

Whether petit ioner \das a

for and pay over withholding

DECISION

person required to col lect,  t ruthful ly account

taxes  under  Tax  Law S685(g) .

FINDINGS OF FACT

Peti t ioner,  Clyde Col l lns, L02 Wesley Avenue, Buffalo,  New York 14215'

f i led a pet i t ion for redeterminat ion of a def ic i .ency or for refund of personal

income tax under Article 22 of. the Tax Law for the years I97I and L972 (File

N o .  1 0 7 6 0 ) .

A formal hearing was held before Frank lJ.  Barr ie,  I lear ing Off icer '  at  the

off ices of the State 1"* f ,smrnission, State Off ice Bui lding, Buffalo,  New York,

on  October  19 ,1983 a t  9 :15  A.M. ,  w i th  add i t iona l  ev idence to  be  subn i t ted  by

November 18, 1983. Pet i t ioner appeared by Offermann, Fal lon, Mahoney & Cassano,

Esqs. (David J.  Mahonelr  Esq.,  of  counsel) .  The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Deborah Dwyer ,  Esq. r  o f  counse l ) .

ISSUE

I.  On November 27,  L972,  the Audl t  Dlv is ion

and a Statement  of  Def ic lency asser t ing a penal ty

pet i t i -oner ,  Clyde Col l insr  8s €r  person requi red to

for and pay over withholding taxes of Paper Tubes,

lssued a Not lce of  Def ic iency

under Tax Law $685(g)  against

col lect ,  t ruthfu l ly  account

Inc.  (here inaf  ter ,  r rPaper
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Tubesr ')  in the amount of $15,021.03 for the period January 1, 1971 through

February 4, L972. This total  amount was calculated as fol lows:

Withholding Tax Perlod

January I  to September 30, I97L
November I to November 30, L97L
December 1 to December 15, I97l
1971 balance due
January I to February 4, L972
Total  Due

Amount

$10 ,779  . 66  (LW27  8511 )
1 ,415 .92  (BU805782)

501 .s1  (8U80s850)
89  1 .  55

1 ,432 ,39  (AW991093)
$15 ,021 .03

2. On November 25, 1974, the Audit  Divis ion also lssued a Not ice of

Def ic iency and a Statement of Def ic iency assert ing a penalty under Tax Law

$685(g)  aga ins t  pe t i t ioner ,  C lyde Co l l ins ,  as  a  person requ i red  to  co l lec t ,

t ruthful ly account for and pay over withholding taxes of Fiber Containers, Inc.

(hereinafter,  rrFiber Containers") in the amount of $839.60 for the perlod

January  1 ,  1971 th rough December  31 ,  L971.

3. Assiento Development Corporat lon (hereinafter,  rrAssiento") acquired the

stock of Paper Tubes and Fiber Containers in early 19711 against the advlce of

i ts attorney, David J.  Mahoney, because of the substant ial  debts that were

being assumed fron Applj-ed Devices Corporation, the previous orJner of Paper

Tubes and Fiber Containers. Paper Tubes and Fiber Containers were encumbered

by $300,000 1n debts including unpaid federal  and state withholdlng taxes and

$137r257 dte the Marlne Midland Bank, N.A. (hereLnafter,  I 'Marine Midland").

However,  the four men who nere the pr incipals of Assiento, pet i t ioner Clyde

Col l ins, Joseph Easley, Donald Lee and George Bishopr determined that the

acquisition of Paper Tubes and Fiber Containers was apparently worth a gamble.

I-  
According to the test imony of  Clyde Col l ins,  he and the three other

pr ineipals  of  Assiento took contro l  o f  the operat ions of  Paper Tubes and Fi -ber
Conta iners in  the second tax quarter  of  L97L.  The af f ldavi t  o f  Joseph Easley,
pe t i t i one r f s  Exh ib i t  r t l ' r ,  he re in ,  s ta tes  t ha t  t hey  t ook  ove r  t he  sub jec t
corporat ions on May I ,  L97L.
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Clyde Col l ins test i f led that  the subject  corporat ions were acquired wl thout  the

investment  of  any capi ta l .  t t ln  order  to secure the assets" ,  he test i f ied,  t twe

also had to inher i t  the l iab l l i t ies ' f .

Pet i t ioner  Clyde Col1 ins,  Donald Lee,  Joseph Easl -ey and George Bishop

each owned twenty-five percent of the shares of Assiento and each served as a

corporate of f icer  of  such corporat ion:  Donald Lee,  as pres ident ;  Joseph

Easley,  as t reasurer ;  George Blshop,  as secretary;  and pet i t ioner ,  as v ice

president  of  operat ions.  I t  appears that  each was act ive ly  involved ln the

operation and management of Paper Tubes and Flber Contalners in a similar

capaci ty .

4.  Paper Tubes manufactured conta iners for  grenades,  rocketsr  mortar  and

art i l lery  shel ls  for  the Uni ted States Department ,  of  Defense.  F iber  Conta iners

manufactured cores for plastic wrap and its business (which was minor as

compared to Paper Tubes)  centered on the pr ivate sector .

5.  At  the t ime Assiento acquired the subject  corporat ions,  i t  appeared

that the neh/ orirners would be successful in obtainl-ng a substantial set-aside

contract for minorLty businesses through the Small Buslness AdmLnistration to

manufacture three mi l l ion conta iners for  the Department  of  Defense.  The new

ownership had init ial success in obtaining a contract to manufacture grenade

conta iners.  Employment  by the subject  corporat ions increased f rom 125 enployees,

at  the t ime of  acquis i . t ion,  to  220-230 employees by June,  1971.

6. Marine Midland flnanced the acquisl-t ion of Paper Tubes and Flber

Conta iners by Assiento.  The previous oqrner ,  Appl ied Devices Corporat ion,  had.  a

loan outstanding to the bank of  $L37,257 (as noted in  F inding of  Fact  "3" ,

supra) which was assumed by the new ownership. In addition, Marine Midland

granted a l ine of  credi t  to  Paper Tubes on a basls  of  n inety percent  of  the
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accounts receivable due from the Department of Defense. For example'  i f  Paper

Tubes shipped $10r000 worth of rocket contalners to the Department of Defense'

the bank would loan $9,000 to the corporat ion to cont lnue the day-to-day

operat ions to meet labor,  mater ials and other operat ing costs.  Given i ts

undercapital izat ion and cash poor status, the subject corporat ions l tere dependent

on this flnancing arrangement rrith Marine Midland for its survlval.

7.  Unfortunately,  the ini t ia l  success of the enterpr ises as noted in

Finding of Fact "5",  supra, evaporated. The new owners fal led to obtain the

set-aside contract as descr ibed in Finding of Fact "5", .W,, and Marlne

Midland reduced loan advances on Department of Defense accounts receivable from

ni-nety percent of such accounts to f i f ty percent.  The f inances of Paper Tubes

and Fiber Containers quickly worsened: two out of three checks lssued to

creditors were no longer honored by the bank after September, L97L.

8. In Februaryr I972, Paper Tubes and Fiber Containers f i led for bankruptcy.

After reorganizat ion hras unsuccessful ,  the corporat ions were l lquidated.

9. Petltioner was in charge of the hiring and firing of enployees of the

subject corporat ions. He test i f ied that when the set-aside contract fel l

through, he reduced personnel to fewer than one hundred in an attempt to

sustain the l ives of the corporat lons. He also negot iated direct ly with the

bank ln an attempt to sust.ain the ent,erprises and played a role in deciding

whlch suppl iers would be paid. He received an ini t ia l  salary of $15,000 per

year from the subject corporat ions which was reduced to zero in the fal l  of

1971 when the set-aside contract fel l  through.

10. Pet i t ioner did not have the authorl ty to sign checks and dld not s ign

tax returns.
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11 .  Pet i t ioner  tes t i f ied  tha t r ' r I  have a lways  been aware  tha t  an  o f f i cer

of a corporat ion might have personal-  1iabl1i ty for unpaid withholding taxes".

12. Pet l t ionerrs main argument against the imposit ion of the def ic iencies

herein is that Marine Midland was responsible for the nonpayment of the taxes

at issue. His representat ive argued at the hearing herein as fol lows:

' r(T)he f inancial  operat ion of this business for much of the
period nas actually taken over by therMarine Midland Bank and its
off icers rather than the pet i t ionersr- who would attempt to try to
pay suppl iers and pay other creditors and pay payrol l  taxes, but were
thwarted in that at tempt,  in those attempts by the bank.r '

However, there is no evi"dence in the record to show that Marine

Midland dlrected pet i t ioner and his fel lorr  corporate off icers to pay net wages

to the employees of the subject corporat ions without remit t ing withholding

taxes to the State of New York. Rather,  the corporat ions coul-d only pay net

wages because the bank cut back on the amount of money it would loan to the

sub jec t  corpora t ions .

13. Judgment r i /as entered in United States Distr ict  Court  against pet i t ioner

on the basis that he wi l l fu l ly fai led to col lect,  t ruthful ly aecount for or pay

over federal wl-thholding taxes (i) of Paper Tubes for the second and fourth

quarters of.  L97I and the f i rst  quarter of 1972 and, ( t i )  of  Fiber Containers for

the fourth quarter of L97L.

CONCLUSIONS OF LAW

A. That,  pursuant to

truthfully account, for and

do so, sha1l be l iable to

Tax  Law $685(g) ,  any  "person"  requ i red  to  co l lec t ,

pay over withholding taxes, who wi l l fu l ly fai ls to

a penalty equal ing the amount of the tax. t tPerson"

?- 
The hear ing herein was a consol idated hear ing lnvolv ing pet i t ions of  Clyde

Col l ins and Joseph Easley.



-6 -

for purposes of this sect ion includes "any off icer or employee of any corpora-

t ion . . .who as  such o f f i cer ,  (o r )  enp loyee. . . i s  under  a  du ty  to  per fo rm the  ac t

in  respec t  o f  wh ich  the  v io la t ion  occurs" .  Tax  Law 5685(n) .

B. That petitloner is not liable for any unpald withholding taxes of the

subject corporat lons for the period January 1 through Apri l -  30, l97I '  because,

as noted in Footnote rr l rr  of  Flnding of Fact "3"r 9lLEl,  he and hls fel low

principals of the Asslento Development Corporat ion did not take over the

control  and operat ion of Paper Tubes and Fiber Containers unt i l  l {ay 1 '  I97L.

Therefore, the Audit  Divis ion is directed to deLermlne Lf any part  of  the

$10,779.66  a l leged to  be  due f rom the  per iod  January  1  to  September  30 ,  L97I

includes unpaid withholding taxes from the period January 1, 1971 to Apri l  30,

197I .  I f  so ,  pe t i t ioner  i s  no t  l iab le  fo r  such por t ion .

C. That relevant factors to be considered ln deciding whether pet i t ioner '

as a corporate offLcer,  is a "person" requlred to col lect and pay over withholdlng

taxes include whether he signed the corporat ionrs tax returnsr possessed the

right to hire and f i re employees and derived a substant ial  port ion of hls

income from the corporat ion. Other areas of inquiry include pet i t ionerts

off ic ial  dut ies for the corporat ion, the amount of corporat ion stock he owned,

and hls authorl ty to pay corporate obl igat ions. Amengual v.  State Tax Conrn,

95  A.D.2d 9491950.  Judged by  these c r i te r ia ,  pe t i t ioner  was respons ib le  fo r

the collectlon and payment of withholding taxes due from Paper Tubes for the

period May 1, I97 I  to February 4, 1972 and from Fiber Containers for the period

May 1, L97 I  to December 31, 1978. In part i -cular,  pet i t ioner hired and f l red

enployees and was actlvely involved in the management and operation of the

subject corporat ions of which he omed a twenty-f lve percent lnterest.
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D. That pet i t ioner cannot shtf t  responsLbi l i ty for the unpaid wtthholding

taxes on to Marine Midland. There is no evidence in the record to show that

Marine l" l id land directed pet i t ioner and his fel lo lr  corporate off icers to pay net

wages to the employees of Paper Tubes and Fiber Containers without remit t ing

withholding taxes to the State of New York. See Matter of Thomas I ' Io l fst ich,

Stat,e Tax Cornmission, May 27, 1983. Rather,  the subject corporat lons l tere

undercapitalized. Their owners gambled that a big contract would be won and

al l  creditors would be paid in ful l ,  including the State of New York. .  Wtren the

contract fel l  through, their  lender refused to infuse the enterpr ise with

suff ic ient cash to pay al l  creditors.  Ratherr the bank cut back on i ts loan

advances. Such refusal to lend money does not shl f t  the responsibi l - l ty for

unpaid withholding taxes to the bank.

E. That the pet l t lon of Clyde Col l ins is granted to the extent noted in

Conclusion of Law "B",  SpI l ,  but,  in al l  other respects, is denied.

DATED: Albany, New York STATE TAX COMMISSION

JUN O 1 1984
PRESIDENT

t r \  \
.  \ . \ \  N

j.j \N, 1J---


