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STATE OF NE\d YORK

STATE Tru( COM}IISSION

In the l{atter of the Pet.ition
o f

Louis & Celia Cohen

for Redetermination of a Deficiency or Revision
of a Determinat. ion or Refund of Personai fncome
Tax under Article 22 of. the Tax Law for the Year
1972.

AFTIDAVIT OF MAIIING

State of New York )
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that. he is over 18 years of age, and that on the
9th day of March, i984, he served the within notice of Decision by cert i f ied
mail upon Arthur Rosenthal, the representative of the petit ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as fo l lows:

Arthur Rosenthal
205 Dunn St.
Piscatar,,ray, NJ 08854

and by deposit ing
post  o f f ice under
Service within the

That deponent
of the petit ioner
last known address

same enclose<i in a postpaid properly addressed wrapper in a
the exclusi,ve care and custody of the United States Postal
State of New York.

further says that the said addressee is the representative
herein and that the address set forth on said wrapper is the

of the representative of the petit ioner.

Sworn to before me this
9th day of  March,  i984.

t o a
to Tax



STATE OF NEI,'I YORK

STATE TN( COMMISSION

In the Matter of the Petit ion
o f

Louis & Celia Cohen AFFIDAVIT OF MAII.ING

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal fncome
Tax under Art icle 22 oi the Tax law for the Year
19  r ' 2 .

State of New York ]

county of Albany ] 
t t '  t

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Louis & Celia Cohen, the petit ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid \,rrapper addressed
as  fo l l ows :

Louis & Celia Cohen
400 Diplomat Pky.
Hal landale,  F l  33009

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
9th day of  March,  7984.

i s te r  oa s
l aw sec t ion r t 4

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petit ioner
forth on said wrapper is the last known address

uthori t o a
pursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March  9 ,  1984

Louis & Celia Cohen
400 Diplomat Pky.
Hal landale,  F l  33009

Dear Mr.  & Mrs.  Cohen:

Please take notice of the Decision of lhe State Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 6g0 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Commission may be insti tuted only under
Article 78 of the Civi l  Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed t .o :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building #9, State Campus
Albany, New York 12227
Phone r i  (5 i8)  457-2A7A

Very truly yours,

STATE TAX COMMISSION

c c : Pelit ioner' s Representative
Arthur Rosenthal
205 Dunn St.
Piscataway, NJ 08854
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t ion

o f
:

LOUIS COIIEN and CELIA COHEN DECISION
:

for Redetermlnat, ion of a Def lc iency or for
Refund of Personal Income Tax under LrtIeLe 22 :
of the Tax Law for the Year L972.

:

Petitioners, Louis Cohen and Celia Cohen, 400 Diplonat Parkway, Ilallandale'

Flor ida 33009, f i led a pet i t ion for redeterminat lon of a def ic lency or for

refund of personal income tax under Artlcle 22 of the Tax Law for the year L972

( F i l e  N o .  1 3 6 5 3 ) .

On September 22, 1980, pet i t i -oner Louls Cohen informed the State Tax

Commission, in writing, that he deslred to waive a small clalms hearing and to

subml-t the case to the State Tax Conmlssion based on the entire record contained

in the f l le.  After due constderat ion of the recordr the Cormrisslon renders the

fol lowing decision.

ISSUE

Whether salary lncome of $23,800.00 1s subject to the personal income tax

under Article 22 of the Tax Law.

FINDINGS OF FACT

1. Pet i t ioners, Louls Cohen and Cel ia Cohen, t imely f l1ed a joint  New

York State Income Tax Nonresident Return for the year L972, on which $23'800.00

rras reported as nontaxabl-e salary income for New York State personal lncome tax

purposes (Art ic le 22 of the Tax Law).

2. 0n December 22, L975, the Income Tax Bureau issued a Not ice of Def icLency

for  $1 ,938.6 I ,  p lus  in te res t  o f  $390.76  fo r  the  year  L972,  a long n l th  an
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explanatory Statement of Audit  Changes, on which salary lncome of $23r800.00

was held taxable to a nonresldent pursuant to Article 22 of the Tax Law.

3. Pet i t ioner Louis Cohen rras a resldent of New York State'  and the

principal offtcer and stockholder of the Harvey Lumber Corporation in Brooklyn'

New York. On December L7, L970, petitloners purchased a condominfu.rm ln Hallandale,

Flor lda.

4. In February L97Ir pet i t ioners, Louis Cohen and Cel ia Cohen, sold thelr

home ln New York State, moved to Florlda and applied for a Florida Honestead

Exemption. On February 16, I97I,  a Declarat lon of Domicl le and Cit izenshlp was

executed by pet i t ioners and recorded on February 17, L97L In Broward County,

Flor ida. Accordlngly,  pet i t ioners opened bank accounts, obtaLned a dr iverts

l icense and registered their  automobi le in the State of Flor lda.

5. During the year L972, petittoners' son managed and operated the llarvey

Lumber Corporation with directions and instructions from petltioner Louls

Cohen, communicated through correspondence and telephone calls. This arrangement

continued untll sometime during the year 1972, when petitLoner Loui.s Cohen

returned to New York State for a perlod of f ive days for the purpose of 11qu1-

dating the llarvey Lumber Corporatlon.

6. Durlng the perlod, in L972 in which Harvey Lumber Corporatlon was

acti-ve, petitioner Louis Cohen worked a total of 180 days and received salary

income of $23,800.00. Pet i t ioner maintained that the salary incone represented

compensation for services rendered by telephone and mail fron his home ln

Flor lda. In support  of  his content ions, pet i t ioner submitted, among an assortment

of other evidence, sworn affidavits from hinself and from the accountant of the

Harvey Lumber Corporation, who was a Certified Publlc Accountant, l-icensed to

pract ice in New York State.
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CONCLUSIONS OF LAI'I

A. That pet i t ioners, Louis Cohen and Cel ia Cohen, have fai led to sustain

the burden of proof in establ ishlng that the salary income of $23,800.00 was

compensat ion for personal services rendered whol ly without New York State as

required by sect ion 689(e) of the Tax Law.

B. That pet i t ioner Louls Cohen worked a total  of  180 days for Harvey

Lumber Corporation during L972 and. five of these days were worked withln the

State of New York. Therefore, his salary income of $23,800.00 must,  be aLlocated

to sources within and wlthout New York State ln accordance with 20 NYCRR

1 3 1  .  1 6 .

C. That the petition of Louis Cohen and Cell-a Cohen is granted to the

extent that the salary income of $231800.00 ls al located to New York Stcte by a

r a t i o  o f  5 / 1 8 0 .

D. That the Audit  Divis lon is hereby dlrected to nodify accordingly the

Notice of Deficlency lssued Decembex 22, 1975, and that except as so granted,

the pet i t ion ls in al- l  other respects denLed.

DATED: Albany, New York STATE TAX COMMISSION

MAR O 9 1984
PRESIDENT


