
STATE 0F NEIlt YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Harry J.  & Barbara A. Clarke

for Redeterninat ion of a Def ic iency or for Refund
of New York State and New York City Personal Income
Tax under Art ic le 22 of the Tax law and Chapter
46, Ti t . Ie T of the Administrat ive Code of the City
of New York for the Year 1977.

That deponent further says
herein and that the address set.
o f  the  pe t i t ioner .

Sworn to before me this
31s t  day  o f  Ju Iy ,  1984.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an eurployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st.  day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Harry J.  & Barbara A. Clarke, the pet i t ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Harry J.  & Barbara A. Clarke
1 2 7  C e d a r  S t .
C l i f f s ide  Park ,  NJ  07010

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

er oaths
pursuant to Tax La sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  31,  7984

Harry J. & Barbara A. Clarke
127  Cedar  S t .
Cl i f fs ide Park,  NJ 07010

Dear  Mr .  &  Mrs .  C la rke :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t . igation Unit
Building /19, State Campus
Albany, New York 12227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

HARRY J. CLARKE AND BARBAM A. CLARKE

for  Redeterminat ion of  a Def ic iency or  for
Refund of New York State and New York City
Personal Income Tax under Article 22 of the
Tax Law and Chapter  46,  T i t le  T of  the
Adninistrative Code of the City of New York
fo r  t he  Yea r  L977 .

DECISION

Peti t ioners, I larry J.  Clarke and Barbara A. Clarke, L27 Cedar Street '

C l i f f s lde  Park ,  New Jersey  07010,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a

deficiency or for refund of New York State personal income tax under Attj-cLe 22

of the Tax Law and New York City personal income tax under Chapter 46' Tltle T

of the Adninistrat ive Code of the City of New York for the year 1977 (Fi le No.

34377) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commisslon, Two World Trade Center,  New York, New

York ,  on  Decembet  7 ,1983 a t  9 :15  A.M.  Pet i t ioner  Har ry  J .  C la rke  appeared pro

se. The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo Scopel l l to,  Esq.,

o f  counse l ) .

ISSUES

I. Whether,  for the year L977, pet i t ioner Harry J.  Clarke was domLcl led

in New York State and New York City and either maintained a permanent place of

abode in New York, maintained no permanent place of abode elsewhere, or spent

in the aggregate more than 30 days in New York, and was thus a resident individual

under  Tax  Law sec t ion  605(a) (1 )  and sec t ion  T46-105.0(a) (1 )  o f  the  Adn in is t ra t i ve

Code of the City of New York.



I I .  Whether pet i t ioners

returns on time and fallure
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are l iable for penalt ies for

to pay the taxes when due.

FINDINGS OF FACT

fai l -ure to f l le

re tu rn  [Ar t i c le  22 '  $685(a)  (1 )
fai lure to pay the tax required
and Chapter 46, Tl t1e T

1. Pet i t ioners herein, Harry J.  Clarke and Barbara A. Clarke'  dld not

f i le a New York State or New York City income tax return for the year L977.

2. The Audit Division recelved inforuration from the Internal Revenue

Service which indicated that pet i t ioners f i led a L977 Federal  lncome tax return

report ing Federal  adJusted gross income of $23,492.00. The address sholdn on

pet i t ionerst L977 Federal  income tax return was 2263 East 27th Street,  Brooklyn'

New York.

3. On December 11, 1980, the Audit  Divls lon issued a Not ice of Def ic iency

to  pe t i t loners  fo r  the  year  L977,  asser t ing  tha t  $1 ,713.56  o f  New York  S ta te

and New York City personal income tax \ras due, together wlth penalty l  and lnterest

o f  $ 1 , 0 8 6 . 2 8 ,  f o r  a  t o t a l  a l l e g e d  d u e  o f  $ 2 , 7 9 9 . 8 4 .

The aforementioned Notice of Defici-ency rdas premised on an explanatory

Statement of Audit  Changes dated September 2, 1980. On said Statement of Audit

Changes, the Audit  Divis ion held that pet i t ionerst New York State and New York

City total  incomes were ident ical  to report ,ed Federal  adjusted gross income

( $ 2 3 , 4 9 2 . 0 0 ) .

4. Sometime Ln I976 pet i t ioners separated due to mari tal  di f f icul t ies.

Pet i t ioner Harry J.  Clarke vacated the fani ly abode located at 2263 East 27th

Street,  Brooklyn, New York, and moved into a house located in Flanders, New

Jersey, which was owned and occupied by his brother and hls family.  For al l  of

L977 arrd part  of  7978, pet i t ioner Harry J.  Clarke resided with his brother and

Î  
Penalt ies were asserted for fai lure to f l le a

a n d  C h a p t e r  4 6 ,  T i t l e  T  $ T 4 6 - 1 8 S . 0 ( a ) ( 1 ) l  a n d  f o r
to be shorrm on the return fArt icLe 22, $685(a)(2)
$ 1 4 6 - r 8 s . 0 ( a )  ( 2 )  I  .
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hls fani ly in Flanders, New Jersey. No rental  payments were made by Mr. Clarke

to his brother.  Sometlme in L978, pet i t ioner Harry J.  Clarke leased an apartment

in his own name located in Cl i f fs ide Park, New Jersey.

5. Durlng the year at issue, pet i t ioners were not separated pursuant t ,o a

formal wri t ten agreement;  however,  Mr. Clarke did nake regular pa)rments to his

wife for her support  and for the support  of  their  two chi ldren. Subsequent to

the year at issue divorce proceedings were i -nst i tuted and a f lnal  decree of

divorce ls now pending.

6 .  On November  9 ,1977,  pe t i t ioner  Har ry  J .  C la rke  purchased a  used

automobi le from a dealer located in the State of New Jersey. The vehicle was

registered with the New Jersey Divis ion of l " lotor Vehicles on Novembex 23'  L977.

Mr. Clarke's preceding automobi le,  sold just pr ior to the automobi le purchased

on November 9, 1977, was registered wl- th the State of New York. Mr. Clarke

obta ined a  New Jersey  dr iver rs  l i cense on  November  21 ,  1977.

7. During the year 1977, pet i t ioner Harry J.  Clarke received wage lncone

from Wooster Express, Inc. (hereafter "Wooster")  and l lenlngway Transport ,  Inc.

(hereafter t rHenlngrday").  Mr. Clarke was the nanager of a terminaL located ln

Jersey City,  New Jersey for both of the aforementioned f l rms and al l  of  hls

services for said firms were performed in New Jersey. Both l,Iooster and Henlngway

issued wage and tax statements to pet i t ioner Harry J.  Clarke l ist ing his

address as 2263 East 27th Street,  Brooklyn, New York. New Jersey tax r tas

rrrithheld from the wages paid to petitloner by Wooster and Henlngway. Harry J.

Clarke did not f i le an income tax return wlth the State of New Jersey for the

y e a r  1 9 7 7 .

8 .  For  the  year  7977,  pe t i t loner  Barbara  A.  CLarke  rece ived $1 '741.42  Ln

wage income from the City of New York. New York State tax of $44.43 and New
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York City tax of $20.44 was withheld from sald wage income. The Notice of

Def ic iency issued to pet l t ioners for the year I977 did not give pet i t ioners

credit  for the aforementioned New York State and City tax \r i thheld from wages.

9. Pet i t l -oner Harry J.  Clarke personal ly prepared the 1977 U.S. Individual

Income Tax Return filed wl-th the Internal Revenue Service, Said return was

f i led on a jolnt  basis and the address shown on the return was 2263 East 27th

Street,  Brooklyn, New York.

10. At the hearing held herein, i t  was conceded by pet i t ioners that

Barbara A. Clarke was a douriciliaty of New York State and New York Clty for the

yeax L977 and that she was taxable as a resLdent Lndlvidual.  PetLt ioners

maintain that Harry J. Clarke was not a domiciliary or resldent of New York

State and New York City at any time during the year in question. No New York

St,ate or New York City income tax returns were f i led by pet i t loners for the

year L977 slnce they believed that Harry J. Clarke was a nonresident of New

York who earned no lncome from State or City sources and, therefore, no returns

nere required to be f i led. Individual ly,  pet i t ioner Barbara A. Clarke did not

earn sufficient income to requLre the fll ing of returns unl-ess she desired a

refund of the State and City tax withheld from her wages. Pet l tLonerst L977

Federal income tax return \ras tinely filed and their New York State and City

income tax returns for years prior to their separatlon have been filed in a

t inely fashion.

CONCLUSIONS OF LAW

A. That 20 NYCRR L02.2(d)(2) provides that:

"A domicl le once establ ished cont inues unt i l  the person in quest ion
moves to a nen location with the bona fide intention of naking his
fixed and permanent home there. No change of domicile results from a
removal to a new location if the intention is to remain there only
for a l in l ted t ime; ' l
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B. That the burden of proof i ,s upon pet i t ioners to show that the necessary

intent ion to effect,  a change in donlci le existed [Tax Law, S689(e);  Ti t le T,

5 T 4 6 - 1 8 9 . 0 ( e ) ;  2 0  N Y C R R  1 0 2 . 2 ( d ) ( 2 ) 1 .  " T h e  t e s t  o f  i n t e n t  w l t h  r e s p e c t  t o  a

purported new domici le has been stated as rwhether the place of habltat ion ls

the permanent home of a person, with the range of sentlment, feeling and

permanent associat ion with i t r  (c i tat ion onit ted).  The evidence to establ lsh

the required intention to effect a change Ln domicile must be clear and convincingt'

(Bodf ish  v .  Ga l lman,  50  A.D.2d 457) .

C. That pet i t ioners have not met their  burden of proof to show that

Harry J.  Clarke had changed his donnici le to New Jersey pr ior to the year L977.

The l in i ted evidence submi.t ted by pet i t ioners did not c lear ly demonstrate that

Harry J. Clarke had a bona fide i.ntention of establlshing a fixed and permanent

home in New Jersey ei ther pr ior to or dur i .ng the year L977. Pet l t ioner Harry J.

Clarke was, therefore, domlci led in New York State and New York City for the

y e a r  L 9 7 7 .

D.  That  sec t ion  605(a) ( l )  o f  the  Tax  Law and sec t i .on  T46-105.0(a) ( t )  o f

the Administrative Code of the City of New York both define a resident individual

as one who is donici led in the State or City unless he sat isf ies al l  three of

the fol lowing condit ions:

1. maintains no permanent

2. malntains a Dermanent

3.  spends not  more than

abode in the State or City,

abode elsewhere, and,

the State or City during the

place

place

30 days

o f

o f

in

taxable year.

That there ls no evidence in the record to support  that pet i t ioner

Harry J.  Clarke sat isf ied the three condit ions specif ied in sectLon 605(a)(1)

the Tax Law or sect lon T46-105.0(a)(1) of the Administrat ive Code of the City

of

o f
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New York. Accordingly,  pet i t ioner Harry J.  Clarke is taxable as a resident

individual for New York State and New York City income tax purposes for the year

1 9 7 7 .

E. That pursuant to Finding of Fact t '8",  supra, pet i t ioners are ent i t led

to credit for the New York State and New York City tax withheld fron the wages

paid to pet i t ioner Barbara A. Clarke. Accordingly,  the def lc lency ln New York

State tax is reduced by $44.43 and the New York City def ic iency in tax is

reduced by  $20.44 .

F. That pet i t loners have establ ished that reasonable cause exlsted for

their failure to file New York State and New York Clty income tax returns for

the year 1977. Accordingly,  the penalt ies assessed for fai lure to f i le returns

and fai lure to pay the taxes when due are cancel led.

G. That the pet i t ion of Harry J.  Clarke and Barbara A. Clarke is granted

to the extent indicated in Conclusions of Law "E" and "F", *pI3; that the

Audit  Dlvis ion ls directed to recompute the Not ice of Def ic iency dated December 11,

1980 consi-stent with the decision rendered herein; and that,  except as so

granted, the pet i t ion is in al l  other respects denied.

DATED: Albanyr New York STATE TAX COMMISSION

JUL 31 1984


