
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rafae l  V .  M.  Cestero
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Year 7978.

St.ate of New York ]
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the St.ate Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  October ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Rafael V. M. Cestero, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Rafae l  V .  M.  Cestero
374 Ashbourne Rd.
Rochester,  NY 74678

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that  the sa id addressee is  the pet i t ioner
forth on said wrapper is the last known address

s ter  oa ths
s e c t i o n  1 7 4



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rafae l  V .  M.  Cestero
AI'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 8 .

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th  day  o f  October ,  1984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Peter T. Hraber,  the representat ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Peter  T .  Hraber
Forth, Gi lman & Hraber
908 S ib1ey  Tower  B ldg .
Rochester ,  NY 14604

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  0c tober ,  7984.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0c tobe r  5 ,  1984

Rafael  V.  M.  Cestero
374 Ashbourne Rd-
Rochester, NY 14618

Dear  Mr .  Ces tero :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right of review at the administrative 1eve1.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building i/9, State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Peter  T .  Hraber
Forth, Gi lman & Hraber
908 S ib ley  Tower  B ldg .
Rochester,  NY 14604
Taxing Bureaur s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

of

MFAEL V. M. CESTERO DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Tax under Articl-e 22
of the Tax Law for the Year 1978. :

Pet i t ioner,  Rafael V. M. Cestero, 374 Ashbourne Road, Rochester,  New York

14618, f i led a pet i t ion for redetermi-nat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1978 (Fi le No.

3668e).

A smal l  c laims hearing was held before Anthony Ciar lone, Jr.  '  Hearing

Off i -cer,  at  the off ices of the State Tax Commission, One Mari"ne Mldland PLaza,

Roor r  1300,  Rochester ,  New York ,  on  Apr i l  23 ,  L984 a t  2245 P.M. ,  w i th  a l1  b r ie fs

to be subrni- t ted by June 27, 1984. Pet i t ioner,  Rafael V. M. Cestero, appeared

by  Peter  T .  Hraber ,  C .P.A. ,  o f  the  account ing  f i rm o f  For th ,  G i lnan & Hraber .

The Audit Divlsion appeared by John P. Dugan, Esq. (Thomas Sacea, Esq., of

counseJ-) .

ISSUES

I. Whether the Audit  Divis ion properly disal lowed a port ion of pet i t ionerfs

claimed alirrony expense deduetlon.

I I .  hlhether the Audit  Divi-s ion properLy disal lowed pet i t ionerrs depreciat ion

deduct ion.

FINDINGS OF FACT

I.  Pet i t ioner  here in,  Rafael  V.  M.  Cestero,  t imely f i led a 1978 New York

State Income Tax Resi-dent Return whereon he claimed, inter alia, a deduction of
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$191306.35 for al inony payments made to his forner spouse and a deduct ion of

$473.32  fo r  deprec ia t ion  o f  an  au tomobi le  used par t l y  fo r  bus iness  purposes .

2 .  The Aud i t  D iv is ion ,  on  September  I0 ,  1981,  i ssued a  Not ice  o f  Def ic iency

to  pe t i t ioner  fo r  L978,  asser t ing  tha t  add i t iona l  tax  o f  $257.62  was due,

together  w l th  in te res t  o f  $53.17 ,  fo r  a  to ta l  a l leged ly  due o f  $310.79 .  The

Notice of Def ic iency rdas premised on the Audit  Divis ionrs disal lowance of

$1 ,673.54  o f  pe t i t ioner rs  c la imed a l imony expense deduct ion  o f  $19,306.35 .

Said amount was disallowed as unsubstantiated. The Audit Divi-sion also dlsallowed

pet i t lonerfs clalmed deduct ion of $473.32 for depreciat ion of an automobi le on

the ground that said automobl le had been ful ly depreclated in pr ior years.

3. Pet i t ioner submitted acceptable documentary evidence, in the forrn of

cancel led checks, whlch ful ly substant lates his claimed al imony expense deduct ion

of $19r306.35. Pet i . t ioner also submitted a depreciat ion schedule which reveals

that his automobile riras purchased in 1974 and that the depreciation on said

automobi le was computed using a 7 year useful  l i fe.  The automobi le in quest ion

nas not ful ly depreclated unt i l  the 1981 Eax year.

CONCLUSIONS OF LAW

A. That pet i t ioner has sustained his burden of proof pursuant to sect ion

689(e) of the Tax Law to substant iate his clalmed al imony expense deduct ion of

$191306.35 .  Pet i t ioner  has  a lso  met  h is  burden o f  p roo f  to  show tha t  he  is

ent i t led to a depreciat ion deduct lon of $473.32 since the automobi le in quest lon

had not been ful ly depreciated in years pr ior to the tax year in dispute.



B. That the pet i t ion

Defic iency dated September

DATED: Albany, New York

ocT 0 51984

o f

10 ,
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Rafael V. M. Cestero is granted and the Not ice

1981 is  cance l led  in  l t s  en t i re ty .

STATE TAx COMMISSION

o f

PRESIDENT


