
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

lu is  D iaz  Car lo

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 3 .

AT'FIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Luis Diaz Carlo,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Luis DLaz CarLo
603 Avenue of the Americas
New York ,  NY 10011

and by deposit ing same enclosed
post off ice under the exclusive
Service within the St.ate of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, 7984.

pursuant to

in  a  pos tpa id  p roper ly  addressed wrapper  in  a
care and custody of the United States Postal
York .

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said r ,rrapper is the last known address

Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18,  1984

Luis  Diaz Car lo
603 Avenue of the Americas
New York,  NY 10011

Dear  Mr .  D iaz  Car lo :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion mav be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone i f  (518) 457-2a70

Very truly yours,

STATE TAX COMMISSION

Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LUIS DIAZ CARLO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtLcLe 22
of the Tax Law for the Year 1973.

DECISION

Peti t ioner,  Luis Diaz Carlo,  603 Avenue of the Americas, New York'  New

York 10011, f i led a petLt ion for redeterminat ion of a def ic iency or for refund

of personal lncome tax under Art,icle 22 of the Tax Law for the year 1973 (File

N o .  3 5 1 6 5 ) .

A snal l  c laims hearing was held before Anthony J. Ciar lone, Jr. ,  Hearing

Off lcer,  at  the off ices of the State Tax Comnlssion, Two lJor ld Trade Center,

New York ,  New York ,  on  Ju ly  13 ,  1983 a t  9 :15  A.M.  Pet i t loner  appeared pro  se .

The Audit  Divis ion appeared by John P. Dugan, Esq. (Angelo A. Scopel l i to '  Esq.,

o f  counse l ) .

ISSUES

I. Whether the Tax Department took too J-ong to assess petit ioner for a

federal audit. change and in scheduling a hearing after petit ioner protested the

assessment .

I I .  l l t re ther  the negl igence penal ty  imposed pursuant  to sect ion 685(b)  of

the Tax Law should be cancel led.

FINDINGS OF FACT

1 .  O n  J u l y  1 ,  1 9 8 0 ,

Due for L973 to Luis Diazl

the Audit Division issued

and Edith Carlo assert ing

a Notlce of Addlt lonal Tax

personal income tax due of

I-  
Whi le the Not ice l ras issued jo int ly ,  the pet i t ion was f i led only by Luis

Diaz Carlo. Sometime between the fi l lng of joint income tax returns and the
federal  audi t ,  Mr.  Car lo and h is  wi fe were d ivorced.
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$357.50 ,  pena l ty  pursuant  to  sec t ion  685(b)  o f  the  Tax  Law o f  $17.87  and

interest.  The Notice explained, in part ,  that " [w]e ( the Audit  Divis ion) have

received notification of federal audit changes and the foJ-lowing defielency ls

based on fai lure to report  such changes.t t

2.  On August 29, 1980, the Audlt  Divis ion issued a Not ice and Demand for

Payment of Income Tax Due to pet i t ioner and his wife.  On January 9, 1981, the

Audit Division issued a Payment Document to petitioner and his wife' at whlch

time he made a partial payment. IIe wrot,e on the document a request to appeal

the penalty and interest and that he was paylng under protest. 0n September 2,

1981, the Audit  Divis ion issued another Payurent Document showlng pet i t ionerfs

partial paynent. lle \drote, in part, on this document trrequest never answered

for  hear ing  to  be  he ld  in  N.Y.  C i ty r r .  On or  about  September  5 ,  1981,  pe t i t ioner

f i led a pet i t ion for refund.

3. Pet i t ionerts 1973 federal  income tax return r i las audited by the Internal

Revenue Service. Upon completion of the audit, the Internal Revenue Service

lmposed a 5 percent negl igence penalty pursuant to sect lon 6653(a) of the

Internal Revenue Code. 1"1r. Carlo stated that it was an agreement between

his accountant and the Internal Revenue Servl-ce to settle the amount in dispute

and that he never conceded to i t .

4.  Pet i t ioner argued that the Tax Department took too long fron the

date of the conrplet ion of the federal-  audit  (January 13, 1978) to issue the

Notice of Addit ional Tax Due on July 1, 1980. He also argued that there was

undue delay from the date of his pet i t ion (September 5, 1981) to the schedul lng
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of a pre-hearing conference on May 21, L982. He argued, therefore'  that any

addit ional charges assessed should be waived.

CONCLUSIONS OF LAW

A. That pet i t ionerts argument that any addlt lonal charges

waived because of undue delay is tautamount to a walver on the

laches. rrl,aches, waiver or estoppel may not be irnputed to the

absence of statutory authority. This rule is generally applled

( C a t h e r w o o d )  3 1  A . D . 2 d  9 8 1 ) .

B. That pet i t ioner has not

negl igent in f i l tng hls returns.

basis for cancelling the penalty

Law.

c.

should be

grounds of

State in the

in connectlon

submitted any evidence to show that he was not

Since no evldence was subnit ted, there is no

imposed pursuant to section 685(b) of the Tax

-RdA.;.A*6oU6.

with tax matters.r '  (Matter of  Jamestown Lo 1681 Lova l Order of  Moose,  Inc.  r

That the petition of Luis DLaz CarLo is denied.

Albanyr New York STATE TAX COMMISSION

JAN 1 8 1984


