
STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Ronald A. & l{argaret l .  Capone

for Redeterminat ion of a Def ic iency or Revision
of a Det.ermination or Refund of NYS Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1976 through 7979 and NYC Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years L976 -
7 9 7 9 .

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before ne this
9 th  day  o f  Ju Iy ,  1984.

State of New York ]
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Ronald A. & Margaret L.  Capone, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Ronald A. & Margaret l .  Capone
3134 N.  P iedmont  S t .
Ar l ington, VA 22207

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

AT'FIDAVIT OT MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

atlze
pursuant



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 9, 1984

Ronald A. & Margaref L. Capone
3134 N.  Piedmont  St .
Arlington, VA 22207

Dear  Mr .  &  Mrs .  Capone:

P1ease take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  PracLice law and Rules, and must be commenced in
the Suprene Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - Iitigation Unit
Building l l9, State Campus
Albany, New York 72227
Phone / l  (518) 457-2a70

Very truly yours,

STATE TAX COI'IMISSION

cc: Taxing Bureaurs Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

RONALD A. AND MARGARET L. CAPONE

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art lc le 22 of the Tax Law for the Years
I976 through 1979 and New York City Nonresident
Earnings Tax under Chapter 46, Title U of the
Administrat ive Code of the Clty of New York for
the Years L976 through 1979.

In the Matter of the Pet i t lon

o f

RUSSELL T. AND VIRGINIA L. WEIL

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law for the Years
1976 and L977 and. New York City Nonresident
Earnings Tax under Chapter 46, TitLe U of the
Administrat ive Code of the City of New York for
the Years L976 and. 1977.

In the l latter of the Petit ion

o r

ROBERT J. AND ELEANOR L. HICKEY

for Redeterminat ion of a Def lc iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of.  the Tax Law for the Years
1976 through 1979 and New York City Nonresldent
Earnings Tax under Chapter 46, Ti t le U of the
Adrninistrative Code of the Clty of New York for
the  Years  1976 th rough 1979.

DECISION



STATE OF NEI,i YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Russe l l  T .  &  V i rg in ia  L .  Wei I
Kir l in,  Campbel l  & Keat ing

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS Personal Income
Tax under Article 22 of. the Tax Law for the Years
7976 and, 1977 and NYC Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years 1976
and 1977.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
9th day of JuIy,  7984.

State of New York ]
s s .  :

County of A1bany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and thaL on the
9th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Russel l  T. & Virginia L. Wei l ,Kir l in,  Campbel l  & Keat ing the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Russe l l  T .  &  V i rg in ia  L .  Wei l
Kir l in,  Campbel l  & Keat ing
The Connect icut Bldg.
1150 Connect icu t  Ave. ,  N .W.  Su i te  800
Washington, DC 20036

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Posta1
Service within the State of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

rLze o admi S

pursuant to Tax law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

July 9, 1981+

Ruasell T. & Virginia L. t{eiI
Kirlin, Campbell & Keating
The Connecticut Bldg.
1.1.50 Connecticut Ave., N.W. Suite 800
Waehington, DC 20036

Dear Mr. & i lrs. l lei l :

Please take not.ice of the Decision of the State Tax Comrission enclosed
heresith.

You have now exhausted your right of review at the administrative level.
Pursuant to sectiou(s) 690 & 1312 of the Tax Law, a proceeding in court to
review an adverse decision by the State Tax Conmlssion ruay be instituted only
under Article 78 of the Civil Practice Law and Rules, and must be conneaced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this noti.ce.

Inquiries concerning the computation of tax due or refund allowed in accordance
with tbis decision may be addressed to:

l{YS Dept. Taxation and Finance
Lar* Bureau - litigation Unit
Building //9, State Canpus
Albany, New York 1,2227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COUMISSION

cc; Taxiag Bureau's Represeutative



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stuart  S. & Mary I .  Dye

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
1976 and 1977 and NYC Nonresident Earnings Tax
under Chapter 46, Ti t1e U of the Administrat ive
Code of the City of New York for the Years 1976
and. 1977.

Stuar t  S .  &  Mary  I .  Dye
5511 Parks ton  Rd.
Bethesda, MD 20076

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Ju Iy ,  1984.

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Stuart  S. & Mary I .  Dye, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

AFFIDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

r ized to a ster oaths
sec t ion  174

m1+
Lawpursuant to Tax



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 9, 1984

Stuart S. & Mary I.  Dye
5511 Parkston Rd.
Bethesda, MD 20016

Dear  Mr .  &  Mrs .  Dye:

Please take not ice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO & 1312 of the Tax law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxat.ion and Finance
law Bureau - Litigation Unit
Building /19, State Campus
Albany, New York 12227
Phone /l (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rober t  J .  &  E leanor  l .  H ickev AFFIDAVIT OF MAII,ING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of NYS Personal fncome
Tax under Art ic le 22 of the Tax law for the Years
1976 through 1979 and NYC Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Years L976 -
r979 .

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commissi-on, that he is over 18 years of age, and that on the
9th day of JuIy,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Robert  J.  & Ereanor l .  Hickey, the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Robert  J.  & Eleanor L. Hickev
5601 Lambeth Rd.
Bethesda, MD 20074

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cusLody of the United States Postal
Service within the State of New York.

That.  deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said vrrapper is the last known address
of the pet i t ioner.

Sworn to before me this
9 th  day  o f  Ju ly ,  1984.

o tLz s ter  oa
pursuant

to
w sec t ion



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 9, 1984

Robert J. & Eleanor l .  Hickey
5601 lambeth Rd.
Bethesda, MD 20014

Dear  Mr .  &  Mrs .  H ickey :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant Lo sect ion(s) 690 & 1312 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed t .o :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building lf9, State Campus
Albany, New York 12227
Phone # (518) 457-2A70

Very truly yours,

STATE TAX COMI{ISSION

Taxing Bureau's Representat ive
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In the Matter of the Pet i t ion

o f

STUART S. AND MARY I. DYE

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income Tax
under Art ic le 22 of the Tax Law for the Years
L976 and 1977 and New York City Nonresident
Earnings Tax under Chapter 46, Ti t le U of the
Adninlstrat ive Code of the City of New York for
the Years 1976 ard 1977.

DECISION

Peti t ioners Ronald A. and Margaret L.  Capone, 3134 North Piedmont Street,

Ar l ington, Virginia 22207, f i led a pet i t ion for redeterminat ion of a def ic lency

or for refund of New York State personal income tax under Art ic le 22 of the Tax

Law for the Years 1976 through 1979 and New York Clty nonresident earnings tax

under Chapter 46, Ti t le U of the Adnninistrat ive Code of the City of New York

fo r  the  years  1976 th rough 1979 (F i le  Nos.  30420 and 30436) .

Pet i t ioners Russel l  T. and Virginia L. Wei1, c/o Klr l in '  Canpbel l  &

Keating, The Connect icut Bui lding, 1150 Connect icut Avenue N.W., Suite 800,

Washington, D.C. 20036, f i led a pet i t ion for redeterminat ion of a def ic iency or

for refund of personal income tax under Article 22 of the Tax Law for the years

1976 and L977 and New York City nonresident earnings tax under Chapter 46,

Ti t le U of the Adminlstrat ive Code of the City of New York for the years 1976

and,  L977 (F i1e  No.  30468) .

Pet i t ioners Robert  J.  and Eleanor L. t l ickey, 5601 Lambeth Road' Bethesda,

Maryland 20014, f i led a pet i t ion for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1976 through 1979 and New York City nonresident earnings tax under Chapter 461
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Ti t le  U of  the Adminis t rat ive Code of  the Ci ty  of  New York for  the years 1976

th rough  1979  (F i l e  Nos .  30462  and  31940 ) .

Pet i t ioners  S tuar t  S .  and l4ary  I .  Dye,  5511 Parks ton  Road,  Bethesda,

Maryland 20016, f i led a pet i t i -on for redeterminat ion of a def ic iency or for

refund of personal income tax under Art ic le 22 of the Tax Law for the years

1976 and 1977 and New York City nonresident earnings tax under Chapter 46,

Ti t le U of the Administrat lve Code of the Citv of New York for the vears 1976

and 1977 (F i le  No.  30592) .

A fornal hearing rdas conmenced before Arthur Brayr l lear ing Off icer,  at  the

off ices of the State Tax Courmission, Two World Trade Center,  New York, New

Y o r k ,  o n  O c t o b e r  2 7 , 1 9 8 1  a t  1 0 : 3 0  A . M .  a n d  c o n e l u d e d  a t  t h e  s a m e  o f f i c e s  o n

October  28 ,  1981,  w i th  a l l  b r ie fs  to  be  submi t ted  on  or  be fore  September  9 ,  f983.

Pet i t ioners appeared pro se. The Audit  Dl-vis ion appeared by Ralph J. Vecchio,

Esq.  (Kev in  A .  Cah i l l ,  Esg . ,  o f  counse l ) .

ISSUES

I .  Whether i t  is unconst i tut ional to apply sect ion 637 of.  the Tax Law to

pet i t ioners .

II. trrlhether the agreement between Kf"rlf-n, Carnpbell & Keating and Deputy

Courmissioner Donovan constituted an agreement pursuant to section 637 (d) of the

Tax Law; i f  not,  whether such agreement should nonetheless be fol lowed; and

whether the fai lure to fol low this agreement const i tuted an improper retroact ive

cancel la t ion of  the agreement

I I I .  Whether  the incomes

source and therefore taxable

IV.  Whether  the not ices

Washington of f ice net  income

of the pet i t ioners were attr ibutable to a New York

by New York State and New York City.

of def ic iency erroneously understated the rat io of

to the net partnership income for L976 and' 1977 by



fa i l ing to

par tners as
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consider the compensation paid to the trrlashington and New York Junior

an expense.

FINDINGS OF FACT

1 .  On  Ap r i l  3 ,  1980 ,  t he  Aud i t  D i v t s i on  i ssued  a  No t i ce  o f  De f l c i ency ,

acconpanied by an explanatory Statement  of  Audi t  Changes to pet i t ioners Ronald A.

Capone and Margaret  L.  Capone,  asser t j -ng a def ic iency of  New York State personal

l-ncome tax and New York City nonresl-dent earnings tax for the years L976 and

1977  .  The  No t i ce  asse r ted  a  t o ta l  de f i cLency  o f  t ax  o f  $31  ,029 .36 '  p l us

in te res t  o f  $6 ,290 .65 ,  f o r  a  t o ta l  amoun t  due  o f  $37 ,320 .01 .  On  Ap r i l  28 ,

1980,  the Audi t  Div is ion issued two not ices of  def lc iency,  wi th accompanying

statements of  audi t  changes,  to  pet i t ioners Ronald A.  Capone and Margaret  L.

Capone,  asser t ing def ic iencies of  New York State personal  income tax and New

York Ci ty  nonresident  earn ings tax for ,  respect ive ly ,  the years 1978 and L979.

The  No t . i ce  f o r  t he  yea r  1978  asse r ted  a  de f i c i ency  o f  $14 ,169 .27  ,  p l us  l n te res t

o f  $ 1 , 2 4 7 . 3 I ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 5 , 4 1 6 . 5 8 .  T h e  N o t i c e  f o r  t h e  y e a r

1 9 7 9  a s s e r t e d  a  d e f i c i e n c y  o f  $ 1 5 , 6 0 0 . 8 7 ,  p l u s  i n t e r e s t  o f  $ 4 7 . 2 6 ,  f o r  a  t o t a l

a m o u n t  d u e  o f  $ 1 5 , 6 4 8 . 1 3 .

2.  On June 20,  1980,  pet i t ioners Ronald A.  Capone and Margaret  L.  Capone'

f i led pet i t ions for  redeterminat ion of  the above-ment ioned not ices of  def ic iency.

On December 18,  1980,  they subni t ted payments to the Audi t  Dlv is ion of  $39,957.51

fo r  1976  and ,  1977 ,  $16 ,620 .97  fo r  1978  and  $16 ,973 .77  fo r  1979  and  they  amended

thei r  pet i t ions to c la im a refund of  sa id payments.  The purpose of  the payments

was  to  s top  the  acc rua l  o f  i n te res t .

3. On Apri l  14, 1980, the Audit  Divis ion issued a Not ice of Def ic lency,

accompanied by an explanatory Statement of Audit  Changes, to pet i t ioners

Russel l  T. Wel l  and Virginia L. t r Iei l ,  assert ing a def ic iency of New York State
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personal  income tax and New York Ci ty  nonresident  earn lngs tax for  the years

1976  a r rd  1977 .  The  tax  asse r ted  to  be  due  was  $12 ,592 .69 ,  p lus  i n te res t  o f

$ 2 , 6 0 0 . 2 1 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 5 , 1 9 2 . 9 0 .

4. On Apri l  14, 1980, the Audit  Divis ion issued a Not lce of Def ic ienclr

accompanied by an explanatory Statement of Audit  Changes'  to pet i t ioners

Robert J.  Hlckey and Eleanor L. Hickey, assert i -ng a def ic lency of New York

State personal income tax and New York City nonresident earnings tax for the

years 1976 and 1977. The total  amount of the def ic iency of tax asserted was

$ 9 , 0 7 2 . 1 1 ,  p l u s  i n t e r e s t  o f  $ 1 , 8 2 4 . 4 1 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 0 ' 8 9 6 . 5 2 .

On October 1, 1980, the Audit  Divis ion issued a Not ice of Def ic iency'  accompanied

by an explanatory Statement of Audit  Changesr to pet i t ioners Robert  J.  Hickey

and Eleanor L. Hickey, assert ing a def ic iency of New York State personal income

tax and New York City nonresident earnings tax for the years 1978 and L979.

The to ta l  tax  asser ted  to  be  due in  the  la t te r  Not ice  was $L4 '328.63 ,  p lus

i n t e r e s t  o f  $ 1  1 0 3 7 . 9 7 ,  f o r  a  t o t a l  a m o u n t  d u e  o f  $ 1 5 ' 3 6 6 . 4 2 .

5.  On Apr i l  14,  1980,  the Audi t  Div l -s ion issued a Not ice of  Def ic iency,

acconpanied by an explanatory Statement  of  Audi t  Changes,  to  peci t loners

Stuar t  S.  Dye and Mary I .  Dye,  asser t ing a def ic lency of  New York State personal

income tax and New York Ci ty  nonresident  earn ings tax p lus in terest  for  the

yea rs  1976  and  1977 .  The  to ta l  amoun t  o f  t ax  a l l eged l y  due  was  $7 ,167 .88 ,  p lus

i n t e r e s t  o f  $ 1 , 5 3 6 . 2 4 ,  f o r  a  t o t a l  o f  $ 8 , 7 0 4 . I 2 .

6.  The statements of  audi t  changes which accompanled each of  the foregoing

no t i ces  o f  de f i c i ency  s ta t , ed ,  i n  subs tance ,  t ha t  each  o f  t he  pe t i t i one rs l  t . t "

par tners in  a par tnership which d id business both wl- th in and wi thout  the State

I  Urr l"""  otherwlse stated,
Ronald A. Capone, Russel l  T.

to  pe t i t ioners  sha l l  be  a  re fe rence to
J. Hickey and Stuart  S. Dye.

references
VJei l ,  Robert



-6 -

and City of New York. Accordlngly, the Audit Division deternl-ned that New York

State personal income tax and New York City nonresldent earnings tax were due

based upon an al locat ion percentage computed by the Audit  Divis ion and the

distr ibut ive shares of partnership income reported by the partnership on i ts

partnership returns as distr ibuted to each partner.  In determining the Partner-

shipfs al locat ion percentage, the Audit  Dlvis ion dld not t reat the conpensat ion

of the junior partners as an expense. Instead, such compensat ion was added to

the partnership net income and the Washington office net lncome.

7. Kir l ln,  Campbel l  & Keat ing (hereinafter " the partnership") is a

partnership engaged in the ful l - t i rne pract ice of law with off ices in Washington,

D.C.  ( the  "Wash ing ton  o f f i ce" )  and New York  C i ty  ( the  "New York  C i ty  o f f i ce" ) .

8.  During the years 1976 through 1979r pet i tLoner Ronald A. Capone was a

resident senior partner of the Washf-ngton off ice. Pet i t ioner Russel l  T. Wei l

was a resident senior partner of the Washington off ice during the years L976

and L977. Pet i t ioner Robert  J.  Hickey was a resident junlor partner of the

Irlashington office during L976 and remained in that status until July' 1978 when

he became a senior partner.  Pet i t ioner Stuart  S. Dye was a resident junior

partner of the Washington off ice during the years L976 and L977.

9. During the years in issue, Mr. & Mrs. Capone were residents of and

f i led income tax returns with the State of Virginia.  Mr. and Mrs. Capone did

not flle New York State incone tax returns or New York City nonresident earnings

tax returns for the years 1976 through 1978. They dld f i le a joint  New York

State Income Tax Nonresident Return for the year L979. Mr. Capone indicated on

this return, however,  that he did not have any income subject to New York State

tax .
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10. During their  respect ive years in issue, Russel l  T. t r Iei l '  Robert  J.

Hickey and Stuart  S. Dye were residents of and f l led tax returns with the State

of Maryland.

11. Mr. and Mrs. I ' Ie i l  d ld not f i le New York State or New York City tax

returns for the years 1976 and, 1977.

12. Mr. and Mrs. Hickey did not f i le New York State or New York Clty tax

returns for the years 1976 and L977. Thev did f i le New York State lncome tax

nonresident returns for the years fgZg 
"rrd 

Ig7g. On the 1978 and 1979 returns,

Robert  J.  Hickey attached a comnent which stated that,  based upon a determinat ion

of Deputy Commissioner Donovan, there was no New York income.

13. Mr. and Mrs. Dye did not f i le New York State or New York City tax

re turns  fo r  the  years  1976 and 1977.

L4. During the years in issue, each of the pet i t ioners nas a member of the

Distr ict  of  Columbia bar and was not admit ted to pract ice and did not pract lce

law in New York State. A11 of their  professional services were performed ln

the Washington off ice. None of the pet i t ioners maintained an off ice or work

space in New York during the years in quest lon.

15. The status of Mr. Capone, Mr. Wei l ,  Mr. Hickey and Mr. Dye' as Partners

with the Washington off icer w8s held out to the publ ic by the partnershipfs

let terhead and the partnershiprs l ist ing in the Mart indale-Hubble Law Directory.

16. Al1 matters handled by pet i t ioners, dur l-ng the years in issue, were

the results of pet i t ionersr act iv i t ies in the Washington off lce, except for

certain matters that generated relat ively 1ow fees compared to the total

trrlashington income.
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L7. The substant ive data on Washington off ice cl ient matters, such as

retainer agreements, t ime sheets and bl l lable hours, nere kept at the Washington

o f f i c e .

18. The partnershiprs Washington off ice maintained a bank account in the

Di-strict of Columbia which was separate from the bank account maintained by the

New York City off ice. Most of the fees generated by the Washington off ice were

bi l led, col lected and deposited by the Washington off ice lnto this account.

There were instances, however,  where services were rendered to the same cl ient

by both the New York and Washington off ices. In such instances, the fees

generated by the Washington off ice were bi l led and col lected through the New

York off ice based upon fees determined by the Washington off ice.

19. The fees and disbursements col lected for the Washington off ice have,

during the years in issue, been more than suff lc ient to cover al l  expenses ln

maintaini .ng the Washington off ice, including compensat ion, rent and suppl ies.

The records of gross receipts and expenses were maintained on an al located

basis during the years in issue between the New York and Washington off ices.

The net income of the trr lashington off i -ce was suff ic lent to meet al l  expenses and

to provide a net f low of funds to the partners si tuated in New York. Fai lure

to show a prof i t  would have resulted in terminat ing the l^Iashington partnersl

relat lonship with the New York f i rm.

20. During eaeh of the years in issuer the income and expenses were

reported to the partnershl-prs account ing f i rm which, in turn, prepared the New

York State partnership returns. The form IT-204A, encapt ioned New York State

Nonresident Partner Al locat ion Schedule, l isted each of the pet i t ioners as

nonresident partners, dur ing the respect ive years in issue, but stated that

none of the pet i t ionersr incomes was attr ibutable to New York. Each of the
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pe t i t loners  was issued a  schedu le  K-1 ,  Par tner rs  Share  o f  Income,  Cred i ts ,

Deduct ions, etc. ,  by the partnership durlng the respect ive years in issue. The

partnership did not withhold taxes or social  securi ty from any compensat ion

received by pet i t ioners during the respect lve years in issue.

21. The partnershiprs bookkeeping department,  whlch was located ln New

York, issued al l  payrol l  checks. Thls off ice would also f i le al l  necessary

federal  forms. A port ion of the expense of operat ing the bookkeeplng department

was al located to the lJashington off ice.

22. During the years in issue, i t  was the pol icy of the partnership that

the compensat ion of the junior partners would be set at  a level that was

conmensurate with that which attorneys of comparabl-e skills and experience were

receiving from other f i rms. However,  the partnership did not t ry to meet the

market pr ice of some of the larger f i rms that were able to compensate attorneys

at the higher levels.

23. Paragraph I I  of  the partnership agreement,  dated January 1, 1977,

provided that junior partners r^rere not required to sign the partnership agreements.

However,  said paragraph also provided that " . . .each Junior Partner shal1

execute an lndividual let ter consent ing to join the Firm, subject to the terms

and condit ions of this Agreementtr .

24. In accordance with the foregoing paragraph, when Mr. Hickey and

Mr. Dye were lnvi ted to become junior partners with the Washington off ice, they

were sent a let ter by Mr. Capone. In each instance, the let ter set a f ixed

rate of compensat ion. The let ters also stated that a junior partnershlp "does

not involve any part ic ipat ion in the prof i ts or assets of the Firm".

25. Paragraph I I I  of  the partnershlp agreements placed al l  of  the Firmrs

partners into one of two categories. Partners with 31000 or more units were
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considered class A, or senior partners, and those with 3,000 or less units were

considered class B, or junlor partners. This paragraph further provided:

rrEach Partner shares in the joint  and several  l iabi l i ty and responsi-
b i l i t y  o f  a l l  Par tners  regard less  o f  the i r  c lass i f i ca t ion .  I t  l s
agreed that each Class B or Junior Partner makes no contr ibut ion to
the Firmrs Capital  Account.  Each Class B or Junior Partner hereby
waives any interest or r ight in the Firnrs Capital  Account,  or in the
Fi-rmrs name, or in the Firmfs goodwll l  or other assets of the Firm,
except as otherwise provi .ded for in this Agreement. t t

26. As junlor partners, Mr. I l ickey and Mr. Dye rrere accorded f i f ty uni ts.

The f i f ty uni ts given to each of the partnershiprs junior partners represented

an interest of  approximately .0002 percent in the partnership I  s net i r r"ot" .2

The incomes of pet i t ioners Robert  J.  I l ickey and Stuart  S. Dye, as junior

partners, \ i rere not dependent on the partnershipts prof i ts and losses.

27. Paragraph V of the partnership agreements provi-ded, in part ,  ln regard

to net income and al locat lon, that the compensat ion paid to class B or junior

partners was to be treated as an expense.

28. The management of the partnership was generally placed in a ttManagement

Committeerr consist ing of selected individuals.  The Management Committee could

delegate authori ty to act to a subcouunit tee. The junior partners waived their

rights in the management and conduct of the partnership and did not participate

in decl-sion making. Sini lar ly,  they walved their  r ight to see or inspect any

of the partnershipts books or f inancial  documents and their  r ight to a formal

account i-ng.

29. I t  was expressed to pet i t ioners Robert  J.  I l lckey and Stuart  S. Dye, as

junior partners, that i t  was the intent of  the partnership to treat the junior

partners as employees.

2 
th.  actual  in terest  of  the junior  par tners in  the par tnershipfs net

income was s l ight ly  greater .  In  v iew of  the par tnershiprs net  income dur ing the
years in  issue a d is t r ibut ion to the junior  par tners based upon thel r  in terest
in  the par tnershiprs net  income was not  de min imis.
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30. OnMay 29, 1969, Mr. Louis A. Pal ladino of the Uneurployment Insurance

Accounts Bureau of the New York State Department of Labor advl-sed the partnership

that the junior partners were employees. The partnership disagreed with the

Department of Laborrs concluslon and, consequent ly,  the case r^ras for l i larded to a

hearing. The outcome of this hearing is not disclosed by the record.

31. In November, 1971, the Audit  Divis ion ini t iated an invest igat ion as to

whether there r{ras a def ic iency of personal income tax frour pet i t ioner Ronald A.

Capone for the years L967 and, 1968. The invest igat ion also included Russel l  T.

I{ei1 who, at the t ime, was a junior partner.

32. On October 12, 1972, a conference was held in Albany between pet i t ioners

Ronald A. Capone, Russel l  T. Wei l  and a Mr. Sheehan, who was a partner associated

with the New York office, and Deputy Conmissioner Donovan, who at the tlne was

the Director of the Income Tax Bureau, as wel- l  as other indivlduals represent ing

the Income Tax Bureau. One port lon of this conference was dlrected to whether

the junior partners, such as Mr. l ie i l ,  should be considered employees. Another

port ion of the conference was dlrected to whether Mr. Capone, as a senior

partner,  should be required to pay New York income tax. At the conclusion of

the hearing, Deputy Commissioner Donovan decided that further considerat ion was

needed and he asked that the partnership agreement,  aS wel l  as br iefs discusslng

the si tuat ion of Mr. Capone and the junior partners, be f i l -ed.

33. On November 13, 1972, Deputy Conrmissioner Donovan advised Mr. Capone'

by telephone, that Mr. Caponers f l le would be closed and that Mr. Capone would

have no tax l iabl l l ty for pr ior years on the theory that the Washington off icets

income exceeded the costs of the Washington off ice and Mr. Caponers share of

the partnership income. Deputy Cornnissioner Donovan also advlsed Mr. Capone

that steps would be taken to assert  tax l iabi l t ty t f  the New York partners t
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deduct ion for I {ashington off ice income plus Mr. Capone's share exceeded the

Washington off icers income.

34. In a let ter dated November 22, L972, Deputy Conrmissioner Donovan

advised Mr. Sheehan of the fol lowing decision:

"Wi th  respec t  to  the  Messrs .  Wel l  and. . . ,  I  have conc luded tha t  they
were employees of Kir l in,  Campbel l  & Keat ing. Since they were not
residents of New York State and did not perform any servLces wlthin
New York State, they are not subject to tax on the salar ies received
from the partnershlp.

I  have decided not to ask Mr. Capone to f i le returns for the years
1967 through 197I.  The manner in which the nonresident partners
attached to the New York off ice reported their  distr ibut ive shares of
income resulted ln tax revenue to the State of New York in an aggre-
gate amount approxinating the revenue which would result lf I were to
insist  upon Mr. Capone f i l ing returns for the years 1967 through
1 9 7  l .

For subsequent years, I  must reserve the r ight to require a change in
the method of reporting partnership income on the indlvidual nonresi-
dent returns for any year ln which the State of New York would suffer
a  loss  in  tax  revenue. t t

35. In rel iance upon the method set forth by Deputy Conmissioner Donovan,

pet i t ioners did not sever their  relat ions with the partnership or attempt to

terminate or rearrange the New York aff.Lce/Nashington office arrangement.

Moreoverr petltioner Ronald A. Capone periodicall-y advised each lndividual whour

he invited to become a junior partner that the Washington office had to make

every effort to increase net income and keep expenses down as much as possible

to be certain that there would be no tax exposure ar is ing from the New York

off ice. The junior partners were specif ical ly advised of Mr. Donovanfs let ter

agreement,  as wel l  as of his telephone conversat ion of November 13, 1972.

36. Each of the lJashington off icers petLt loners sett led thelr  accounts

between the partners and otherwLse planned their  personal af fairs in rel iance

upon Mr. Donovanrs agreement.  I t  is not possible to retroact ively reorganLze
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f inancial  arrangements and sett lement of accounts between pet i t loners and

New York partners.

37. On March 1, 1978, a let ter r i las sent out under the name of Mr. Joseph

Styno, as an employee of the Audit  Divis ion, request ing pet i t loners to f i l -e

returns for the year L974. Mr. Styno tras not a\irare of the letter at the time

it  was sent.  0n l , larch 15, 1978, Mr. Sheehan repl led to the let ter and, among

other things, ca11ed the Audit  Divis ionrs attent ion to the Donovan let ter of

November  22 ,  L972.  In  a  le t te r  da ted  Apr i l  20 ,  1978,  the  Aud i t  D iv is ion

repl ied that the agreement entered into wlth Deputy Coumissioner Donovan did

not apply to the year 1974. In addit ion, the Audit  Divls ion indicated that l t

was going to expand the scope of the audit to encompass the year L975 and sub-

sequent years.

38. In a let ter dated Apri l  20, 1978, Mr. Styno acknowledged that the

act iv i t ies of the partnershlp had not changed si-nce L972. I le oplned, however,

that sect ion 637 of the Tax Law precluded the method of report ing income agreed

to by Deputy Comrnissloner Donovan.

39. On March 23, 1980, pet i t ionersr Capone, Wei l  and l l lckey, together with

two partners of the New York off ice, had a conference with the Director of the

Audit  Divis ion and other persons in the Audit  Divis ion. At this ueet ing, the

Director disagreed with pet i t ionersr content ions and, thereafter,  the not ices

of def ic iency which are the subject of  this proceeding were issued.

40. In accordance with sect ion 307(1) of the New York State Adurl-nistrat ive

Procedure Act,  pet i t ionerst proposed f lndings of fact have general ly been

accepted and the substance thereof adopted herein. Howeverr the fol lowing

major  changes are  no ted :  Proposed f ind ings  o f  fac t  10 ,  14 ,  16 ,  L7 '  18 '  19 ,  2O,

22, 28, 31 and 34 have been rejected ei ther in total  or in part  because they
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are ei ther redundant or unnecessary to the determinat ion. I t  is noted that

proposed f inding of fact 24 is al-so not ful ly supported by the record inasmuch

as Robert  J.  I l ickey and Stuart  S. Dye did, in fact,  s ign the partnership

agreement  da ted  September  l ,  1976.  Proposed f ind ing  o f  fac t  35  is  re jec ted  as

argumentat ive and Finding of Fact 26 is subst i tuted in i ts p1ace.

CONCLUSIONS OF LA!'l

A. That  the const l tu t l -onal i ty  of  the laws of  the State of  New York is

presumed at  the adminis t rat ive level .

B.  That  subdiv is ion (d)  of  sect ion 637 of  the Tax Law provl -des:

f rAl ternate methods.  - -  The tax cornmiss ion may,  on appl icat ion,
a , ' t h o r f f i c h o t h e r m e t h o d s o f d e t e r m i n i n g a n o n r e s i d e n t
par tner fs  por t ion of  par tnership i tems der ived f tom or  connected wi th
New York sources,  and the nodi f icat ions re lat .ed thereto,  as may be
appropr iate and equi table,  on such terms and condi t ions as i t  may
require.  t t

That  s ince there is  noth ing in  the record to suggest  that  an appl icat ion

was uade to the State 1'r; Qemmj.ssion to authorize peEitionersr method of

reporting income and that the State 1"* f,emrnission, in turn, approved of

pet i t ionerrs method of  repor t ing income, the arrangement approved by Deputy

Corunissioner Donovan may not be considered an alternate method under section

637 (d)  of  the Tax Law.

C. That the method approved by Deputy Commissioner Donovan pertained to

the years 1967 to 1971 a lone.  I t  is  noted that  Deputy Conrmiss ioner  Donovan

expressly  reserved the r ight  to  change the method of  repor t ing par tnershlp

income on the individual nonresident returns for subsequent years. Accordlngly,

there has not  been a ret roact ive change in the agreement  entered in to wl- th

Deputy Conrmiss ioner  Donovan.  I t  ls  noted that  s ince the agreement  is  v io lat ive

of  other  subdiv is ions of  sect ion 637 of  the Tax Law (see Conclus ion of  Law "Er ' ,

in f ra) ,  whether  or  not  there has been a loss of  revenue to the State of  New
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York is i r relevant.  The State Tax Commission is not bound to fol low an informal

agreement that is not in conformity with the Tax Law of the State of New York.

D. That sect lon 632(a) (1) of  the Tax Law provides, in substance'  that the

New York adjusted gross income of a nonresident individual shall include the

sum of the net amount of the i tems of incone, gain, loss and deduct ion enter ing

into that individual 's federal  adjusted gross income which are derived from or

connected with New York sources. Sect ion 632(a) (1)(A) of the Tax Law further

provides that these i tems include the nonresident indLvidual 's " . . .distr ibut lve

share of partnership income, gain, loss and deduct lon, determined under sect lon

six hundred thir ty-seven.. . t t .  The income subject to the New York City nonresident

earnings tax is computed in the same manner [Adrninistrative Code of the City of

New York ,  S  $U46-  1 .0  ( f  )  ; ,  U46-4 .0  (a )  I  .

E. That sect ion 637(a) ( t)  of  the Tax Law, in def ining the port ion of

income derived from New York sources, provides:

I ' In determining New York adjusted gross income of a nonresident
partner of any partnershlp, there shal l  be included only the port ion
derived from or connected r{ i th New York sources of such partner 's
distr ibut ive share of i tems of partnership incone, gain, loss and
deduct ion enter ing into his federal  adjusted gross incorre, as such
port ion shal l  be determined under regulat ions of the tax commission
consistent with the appl icable rules of sect ion six hundred thir ty-two.r '

F. That since it is acknowledged that Ronald A. Capone and Russell- T.

Wei l  were nonresident partners of a New York partnership, the Audit  Dlvis ion

properly concluded that they were taxable upon their  distr lbut ive share of

partnership income which was attr ibutable to the partnershipts act iv i t l -es in

New York  (Tax  Law $637(a) (1 ) ;  see  Mat te r  o f  l Je in f lash  v .  Tu l l y '  93  A.D.zd '  369,

3 7 3 )  .

G. That pet i t ioners Stuart  S. Dye and Robert  J.  I l ickey are considered

partners of Kir l in,  Campbel l  & Keat ing for tax purposes during the respect ive
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periods that they served as junior partners. I t  is recognized that said

pet i t ioners had a smal l  interest in the prof i ts of the partnership, recej.ved a

ftxed salary, and did not part ic ipate in the management of the f i rm. Neverthe-

less, s ince pet i t ioners chose to be designated partners and were hel-d out to

the publ ic as partners, they must accept the tax consequences

(Matter of l , Ie inf lash v. Tul ly,  supra; see Matter of Faulkner

of their

Dawkins

decislon

& Sulllvan

v .  S t a t e  T a x  C o m m . ,  6 3  A . D . 2 d  7 6 4 ) .

H.  That  sec t ion  637(b) (1 )  o f  the  Tax  Law prov ides ,  in  par t :

rr ln determining the sources of a nonresident partnerts income,
no effect shal l  be given to a provision in the partnership agreement
which --

(1) character izes paynents to the partner as being for services
o r  f o r  t h e  u s e  o f  c a p i t a l r . . . t t .

I .  That in view of sect ion 637(b)( l )  of  the Tax Law, the Audit  Dlvis ion

properly determined that the payments to the junior partners l tere dlstr ibut ions

of partnership income whlch were connected with New York State and subject to

New York State and New York City taxat ion (see Matter of Baum v. State Tax Conrm.,

8 9  A . D . z d  6 4 6 , 6 4 7 ,  m o t .  f o r  l v .  t o  a p p .  d e n .  5 7  N . Y . 2 d  6 O 7 i  c f . , Matter of

Faulkner,  Dawkins & Sul l ivan v. State Tax Comn., supra) .

J.  That  the pet i t ions and amended pet i t ions of  Ronald A.  and Margaret  L.

Capone are denied and the Audi t  Div is ion is  d i rected to determine whether  the

paJrments (see Finding of  Fact  "2t ' ,  supra)  resul ted in  an underpayment  or

overpayment  of  the not lces of  def ic iency which are susta ined.
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K. Ttrat the pet i t ions

Eleanor L. Hickev and Stuart

def ic l-ency are sustained.

DATED: Albanyr New York

JUL 0 e 1984
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of Russel l  T. and Virginia L. Wei l '  Robert  J.

S. and Mary I .  Dye are denied and the not ices
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