
STATE OF NET.T YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

B.  Gerald & I r io  Pack Cantor
AFFIDAVIT OF UAII,ING

for Redetermination of a Deficiency or for Refund
of, Personal fncome Tax under Articles 22 arrd 30 of
the Tax law and Chapter 46, Title T of rhe
AdminisErative Code of the City of New york for
the Years L976, 1977 and 1978.

State of New York )
s s .  :

County of Albany l

David parchuck, being duLy eworn, deposes and says that he is an employee
of, the State Tax Connission, that he is over 18 years of ager irrd that on the
9th day of November, 1984, he served the r*ithin ootice of Decision by certified
mair upon B. Gerald & Ir is Peck cantor,  the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
rdrapper addressed as fol lows:

B. Gerald & Ir is Peck Cantor
9910 Torser Lane
Beverly Hills, CA 9O2LO

and by depositing s4me enclosed ia a postpaid properly addressed wrapper in a
post office under the exclusive care &nd custody of the United States PosLaI
Service within the State of New York.

That deponent further says
herein and that. the address set
of the petitioner.

Sworn to before ne this
9th day of l{overnber, 1984.

Authorized to a ster oaths
sec t ion  174

that the eaid addressee is the petltioner
forth on said vrrapper is the last known address

pursuant to Tax Xaw



STATE OF

STATE TAX

NEW YORK

COMMISSION

In the Matter of
o f

B. Geral-d & fr is

the Petition

Peck Cantor
AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic les 22 and,30 of
the Tax law and Chapter 46, Ti t le T of the
Administrat ive Code of the City of New york for
the  Years  1976,  1977 and 1978.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon laurence Keiser,  the representat ive of the pet i t ioners in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

traurence Keiser
H a n i g s b e r g ,  S t e r n  &  K e i s e r ,  P . C .
99 Park Ave.
New York, NY 10016

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet. i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
9th day of November, 7984.

Authorize ister oaths
pursuant Liaw sect ion I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 12227

November 9, 1984

B.  Gera ld  &  I r i s  Peck  Cantor
9910 Tower lane
Bever ly  H i l l s ,  CA 90210

Dear  Mr .  &  Mrs .  Cantor :

Please take not ice of the Decision of the State Tax Comnission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax Law and Chapter 46, Ti t le T of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission nay be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice traw and Rules, and must be conunenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Li t igat ion Unit
Building l|9, State Campus
Albany, New York 72227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ionerr s Representat ive
Laurence Keiser
Han igsberg ,  S tern  & Ke iser ,  P .C.
99 Park Ave-
New York, NY 10016
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

B. GERALD AND IRIS PECK CANTOR

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Articles
22 and 30 of the Tax Law and Chapter 46, Title
T of the Administrative Code of the City of
New York for the Years L976, L977 and L978.

DECISION

Peti t ioners, B. Gerald and Ir is Peck Cantor,  9910 Tower Lane, Beverly

Hi l1s, Cal i fornia 90210, f i led pet i t ions for redeterminat ion of def ic iencies or

for refund of personal income tax under Articles 22 and 30 of the Tax Law and

Chapter 46, Ti t le T of the Administrat ive Code of the City of New York for the

years 1976, L977 and 7978 (Fi1e Nos. 29983, 34273 and 34274).

A fornal hearing was held before Doris E. Steinhardt,  Hearing Off icer,  at

the offices of the State Tax Conmission, T\.ro l,Iorld Trade Center, New York, New

York ,  on  March  21 ,  1984 a t  1 :15  P.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by  June

27, 1984. Pet i t ioners appeared by Hanigsberg, Stern & Keiser,  P.C. (Laurence

Keiser, CPA and David Stern, CPA). The Audit Di-vlsion appeared by John P.

Dugan, Esq. (Lawrence A. Newman, Esq.,  of  counsel) .

ISSUE

Whether in computing the New York State and City minimum taxable income

for each year under consi-derat, ion, pet i t ioners properly nodif ied the federal

i tem of tax preference for adjuste\ i tenized deduct lons: (a) by el iur inat ing

from itemized deductions New York State and City personal income taxes pald;

(b) by eliminating from Ttemi.zed deductions the interest expense attributable
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to  Uni ted States obl igat ions;  and (c)  by net t i .ng investment  in terest  exPense

on repurchase agreement  t ransact ions against  the re lated in terest  income.

FINDINGS OF FACT

1. On her 1976 federal lncome tax return filed as a single individual'

pet j - t ioner Ir is Peck (Cantor) reported $153,359.00 of interest income on

repurchase agreement,  t ransact lons (descr ibed infra),  of  which $85'807.00 was

earned f rour  ob l iga t ions  o f  the  Un i ted  Sta tes ,  and $114r392.00  o f  in te res t

expense attr l -butable to repurchase agreement transact ions, of  whlch $70r591.00

was attr ibutable to carrying the aforementioned obl igat ions of the United

States. She also claimed a deduct ion for New York State and City personal

i n c o m e  t a x e s  o f  $ 1 , 4 6 7 . 0 0 .

On their  1977 joint  federal  income tax return'  pet i t ioners, B. Gerald

and I r i s  Cantor ,  repor ted  $1r047,715.00  o f  in te res t  income on ob l iga t ions  o f

the United States, including $506r815.00 on repurchase agreement transact ions,

and $1 r264r901.00 of interest expense attr ibutable to carrying such obl igat ions,

including $3921909.00 of interest expense attr ibutable to repurchase agreement

transact ions. They also claiured a deduct ion for New York State and City

persona l  income taxes  o f  $188,810.00 .

On their  L978 joi-nt  federal  income tax return, pet i t ioners reported

$383,573.00  o f  i -n te res t  income on ob l iga t ions  o f  the  Un i ted  Sta tes  and $425r520.00

of interest expense attr ibutable to carrying such obl igat ions. They also

clained a deduct ion for New York State and City personal income taxes of

$ 2 2 5 , 9 7 0 . 0 0 .

In the course of computl-ng the New York State and Clty minimum taxable

income for each year under considerat ion, pet i t ioner(s) nodif ied the federaL

iten of tax preference for adjusted i tenized deduct ions as fol lows: (a) i tenlzed
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deduct ions rdere reduced by New York State and City personal income taxes; (b)

income on United States obl igat lons rdas excluded frou adjusted gross income,

and the interest expense attr ibutable to such obl igat ions was el iminated from

itemized deductions; and (c) investment interest expense on repurchase agreement

transact ions was netted against the related j .nterest income (as was done for

federal  incone tax purposes).

2 .  On January  25 ,1980,  the  Aud i t  D iv is lon  issued to  pe t i t ioner  I r i s

Cantor a Nocice of Def lc lency, assert ing New York State personal income tax due

under Article 22 of the Tax Law and New York City personal income tax due under

Ar t i c le  30  fo r  the  year  1976 in  the  respec t ive  amounts  o f  $5 ,2L2.42  and '  $1 '837.94 ,

p lus  in te res t .

On Apri l  1,  1981, the Audit  Divis ion lssued to pet i t ioner B. Gerald

Cantor a Not ice of Def ic iency, assert lng Ner.r  York State personal income tax due

under Tax Law Article 22 and New York City personal income tax due under

Chapter 46" Title T of the Administrative Code of the City of New York for the

year  I977 in  the  respec t ive  amounts  o f  $114,553.34  and $4 t ,3 t6 .Sp,  p lus  in te res t .

On June 8, 1981, the Audit  Divis ion lssued to pet i t ioner B. Gerald

Cantor a Not ice of Def ic ienclr  assert ing New York State personal income tax due

under Tax Law Article 22 and, New York City personal income tax due under

Adrninistrat ive Code Chapter 46, Ti t le T for the year 1978 in the respect ive

a m o u n t s  o f  $ 3 1 , I 3 7 . 0 0  a n d  $ 1 i , 8 3 9 . 0 0 ,  p l u s  i n t e r e s t .

Each def ic iency was premised upon the Audit  Divls ionrs recomputat ion

of the i tem of tax preference for adjusted i tenized deduct ions, for purposes of

the minimum income tax, to include as itemized deductions: (a) New York State

and City personal income taxes; (b) interest expense attrLbutable to carrying

obl igat ions of the United States; and (c) investment interest expense on

repurchase agreement transact ions.
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3. During the years in issue, pet i t ioners entered into repurchase agreement

transact ions, using United States Treasury securi t ies and other interest-bearing

debt securi t ies such as large denominat ion negot iable cert i f lcates of deposlt .

A typical  t ransact ion involved the purchase of several  ni l l ion dol lars of

pr incipal amount of debt securi t ies. As much as 99 percent of the purchase

price was financed by borrowings in the short-term funds markets. The cost of

these funds, at the t ime of purchase of the securi t ies, was perhaps I  percent

lower than the yield on the securi t ies themselves, thus creat ing an t tarbi trage

situat ion" out of  the di f ferent ial  between interest earned and j .nterest paid.

The yield on the securi t ies was f lxed, but the cost of  the borrowed funds

f luctuated dai ly (and sometimes, hourly).  Thus, when interest rates rose

general ly,  the t tarbi tragett  disappeared and became, perhaps, a si tuat ion in

which an out-of-pocket loss would be incurred unless the transaction was

swif t ly terninated. Converselyr i f  interest rates fel l ,  the "arbi trage"

increased, thereby creat ing returns to the investor that were signi f icant in

relat ion to the amount of money invested, but were quite sma11 ln relat ion to

the gross amounts of interest income and expense that were generated by the

transact ion.

4. Pet i t ioners pose an example to i l lustrate the propriety of nett lng

interest income against i -nterest expense in repurchase agreement transact ions.

They assumed a taxpayer real j .zed $1,000r000.00 of interest income and short- term

gains and i-ncurred $950,000.00 of i .nterest expense. At the rates appl icable to

single individuals, and without netting, the taxpayerrs federal income tax

wou ld  amount  to  $18,000.00  and h is  n i -n inum tax  $51,000.00 .

I temized deduct ions
60 percent  of  adjusted gross income
Tax preference

N of  speci f ic  deduct ion

Tax rate
Minimum Tax

$950,  ooo
600, 000

SOldO-o
(  I0 ,  000)

$340, ooo
. 1 5

ffi0'00
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Further,  his New York State personal income tax would total  $6,000.00 and his

New York State minimum income tax $20r000.00. Further,  in the event interest

rates i -ncreased so that no economic prof i t  was real ized on the transact ion, the

taxpayer would nonetheless j"ncur a federal  mini .mum income tax of $60r000.00 and

a New York minimum tax of $24,000.00.

CONCLUSION OF LAId

A. That Tax Law sect ion 622, as in force during the years at issue,

provided, in part ,  as fol lows:

rrNew York minimum taxable income of resident individual.
(a) The New York minimum taxable incone of a resident individual
shal l  be t 'he sum of the i tens of tax preference, as descr ibed ln
subsec t ion  (b )  o f  th is  sec t ion . .

(b)  For  purposes of  th is  ar t ic le ,  the term r i tems of  tax preferencel
shal l  mean the federal  i tems of  tax preference,  as def ined in
the  l aws  o f  t he  Un i ted  S ta tes ,  o f  a  res iden t  i nd i v i dua l ,  . . . f o r
t h e  t a x a b l e  y e a r . . . t t .

New York Ci ty  Adnin i -s t rat ive Code sect ion T46-L22.0 conta ined essent ia l ly  the

same provision, wi-th respect to the New York City minimum taxable income of a

New York City resident individual.

B.  That  for  the years L976 through 1978,  the federal  i teus of  tax preference

included adjusted ltemized deductions, whi-ch r'rere computed using a percentage

of  cer ta in deduct ions such as the deduct lon for  in terest .  Dur ing the years

in issue,  the federal  deduct i .on for  s tate and 1ocal  income taxes was inc luded

in adjusted i temj .zed deduct ions and thereby considered in the calculat ion of

the federal  i tems of  tax preference.

During the years at issue, the Tax Law and the New York City Adninistra-

t ive Code d id not  conta in a prov is ion which a l lowed a por t ion of  New York State

or  New York Ci ty  income taxes to be deducted f rom federal  i tems of  tax preference

* *
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in arrivlng at New York State and New York City items

Furthernore, there was no authority in the Tax Law or

t ive Code which permit ted the use of New York adJusted

adjusted i temized deduct ions subject to New York State

income tax.

o f  tax  p r " f . r " tc " .1

the New York City Adninistra-

gross lncome in determining

or New York City minimum

Consequent ly,  for L976, 1977 and L978, " the deduct ions for State and

local income taxes hrere meant to be lncluded in the calculation of State items

of tax preferencetr notwithstanding that such inclusi ,on rr is not fair  or equitable

in l ight of  the fact that pet i t i .oners received no benef i t  on their  State returns

for  these deduct ionsrr .

Dep t . ,  19841 ) .

Sta te  Tax  Conrm.  ,  478 N.Y.S.2d  133 [3d

C. That since the New York i tems of tax preference are def ined as the

federal  i tems of tax preferencer and slnce there exists no Tax Law or Administra-

t ive Code provi-sion al lowing lnterest expense attr ibutable to Unlted States

obl igat lons to be deducted from federal  i " tems of tax preference in arr iv ing at

New York State and New York City i tems of tax preference, pet i t loners improperly

nodlf ied i temized deduct ions to el imlnate such interest therefrom.

D. That pet i t ioners have pointed to no authorl ty,  nor is this Cornmission

a\arare of any authority, which would support the reduction of the anount of

their investment j-nterest expense incurred by the amount of investment interest

income generated in repurchase agreement transact ions, for purposes of calculat ing

the tax preference i tem for adjusted i tenized deduct l-ons. (Cl.  Internal

I T"* Law secti on 622(b) (5) and New York City Admlnistrative Code section
T46-122.0(5) ,  wh ich  prov ide  fo r  the  reduc t ion  o f  ad jus ted  i temized deduct ions
by a port ion of income taxes includible therein, rcere added by Chapter 669 of
the Laws of 1980. These amendments rdere effectLve June 30, 1980 and appl lcable
to taxable years beginning after December 31, 1979.

Matter of Marx
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Revenue Code sectLon 1222,  a def in i t ional  sect ion which expressly  a1lows'  in ter

al ia,  the nett ing of the net short- term capital  loss against the net long-term

capital  gain for the taxable year.)  Thelr  argument that investment interest

expense should not be subject to the l imitat ion on deduct ibi l i ty inposed by

Code sect ion 163(d),  as wel l  as comprise ln part  the i tem of tax preference for

adjusted i tenized deduct ions, is unpersuasive; for taxable years I971 through

I975, investment interest was subject to the Code sect ion 163(d) cei l ing, and

in addit ion, excess investment interest i tsel f  const i tuted an i tem of tax

pre ference (Code sec t ion  57 la l [1 ]  as  in  e f fec t  dur lng  sa id  years ) .2

E. That  the pet i t ions of  B.  Gerald and I r is  Cantor  are denied,  and the

Notices of Def ic iency are sustained.

DATED: Albany, New York

NOV0$j:l ir i

2 ta 
"ho,rld 

be noted that any amoun!
a deduct ion for a part icular taxable year
the succeeding taxable year,  again subject
1 6 3  ( d )  ( 2 )  .

STATE TAx COMMISSION

PRESIDENT

of investment interest disal lowed as
is permit ted to be carr ied forward to

to the l imitat ion. Code sect ion

SSIONER


