
STATE OF NEI'I YORK

STATE TAX COMMISSION

In the Matter of the Petition
of

Estate of Meyer J. Butensky
Gertrude Bender, Co-Executrix & Nancy Butensky

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of the Tax
traw for the Years 1971 through 7974.

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6th day of July,  1984.

State of New York ]
ss . :

Count! of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon Estate of Meyer J. Butensky, Gertrude Bender, Co-ExecuLrix & Nancy
Butensky, the petit ioners in the within proceeding, by enclosing a true copy
thereof in a securely sealed postpaid wrapper addressed as fol lows:

Estate of Meyer J. Butensky
Gertrude Bender, Co-Executrix & Nancy Butensky
19 Rector Street
New York, NY

AFTIDAVIT OF HAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Posta1
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

t o a 1n er  oa t
pursuant to Tax Law sect ion 174



STATE OF NEI^] YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Estate of Meyer J. Butensky
Gertrude Bender, Co-Executrix & Nancy Butensky

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of the
Tax law for the Years 1971 through 1974.

r1

AFFIDAVIT OF MAIIING

State of New York ]
ss .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
6th day of July, 1984, he served the within notice of Decision by cert i f ied
mail upon James A. Math, the representative of the petit ioners in the within
proceeding, bY enclosing a true copy thereof in a securely sealed postpaid
I.Jrapper addressed as fol lows:

James A. Math
Car l i no  &  Schar f ,  P .C .
114 Old Country Rd.
Mineola,  NY 11501

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the represenLative
of the petit ioner herein and that the address set forth on said wrapper is the
Iast known address of the representative of the petit ioner.

Sworn to before me this
6th d.ay of July, L984.

pursuant to Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 6, 7984

J. Butensky
Co-Execut.r ix& Nancy Butensky

Ms. Bender & Ms. Butensky:

Please take not ice of the Decision of the State Tax Corunission enclosed
herewith.

Estate of Meyer
Gertrude Bender,
19 Rector Street
New York, NY

You have now exhausled your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the administrative level.
Tax Law, a proceeding in court to review an
Commission may be instituted only under

Law and Rules, and must be commsnsgd in the
York, A1bany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Canpus
Albany, New York 12227
Phone l i  (518) 457-ZA7A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
James A. Math
Car l i no  &  Schar f ,  P .C .
114 01d Country Rd.
Uineola,  NY 11501
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ESTATE OF }IEYER BUTENSKY, GERTRIIDE
BENDER, CO-EreCUTRIX AND NANCY BUTENSKY

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icle 22
of the Tax Law for the Years 1971 through 1974.

1. Meyer Butensky and

State income tax nonresident

Pet i t ioners, Estate of Meyer Butensky, Gertrude Bender,  Co-Executr ix and

Nancy Butensky, 19 Rector Street,  New York, New York, f i led a pet i t ion for

redeterminat ion of a def ic iency or for refund of personal income tax under

Art ic le 22 of the Tax Law for the years 1971 through 1974 (Fi te No. 22259).

A formal hearing was held before Arthur Bray, Hearing 0ff icer,  at  the

off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  September  28 ,  1983 a t  1 :15  P.M.  Pet i t ioners  appeared by  Car l ino  &

Schar f ,  P .C.  (James A.  MaLh,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

John P.  Dugan,  Esq.  (Anne W.  Murphy ,  Esq. ,  o f  counse l ) .

]SSUE

Whether Meyer Butensky and Nancy Butensky were domiciled in New York State

and ei ther maintained a permanent place of abode in New York, maintained no

permanent place of abode elsewhere, or spent in the aggregate more than 30 days

in New York, and were thus resident individuals under sect ion 605(a)(1) of the

Tax law.

FINDINGS OF FACT

DECISION

Nancy Butensky, his wife,  f i led joint  New York

returns for the years 1971 through 1974. 0n the
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returns for the years 1971 through 7973,

salary income from Branch Motor Express

number of days worked in New York. Mr.

income as subject.  to New York State tax

a t tached to  Mr .  and Mrs .  Butenskv 's  New

Branch was located in New York Citv.

they al located Mr. Butensky's wage and

Co.  ( "Branch" )  on  the  bas is  o f  the

and Mrs. Butensky did not report  any

during 1974. The wage and tax statements

York income tax returns establ ish that

2 .  0n  March  27 ,  7978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency ,

accompanied by an explanatory Statement of Audit  Changes, to pet i t ioners,

Estate of Meyer J.  Butensky, Gertrude Bender as Co-Executr ix and Nancy Butensky,

assert ing a def ic iency of personal income tax for the years 1971 through 1974.

The to ta l  de f ic iency  o f  tax  asser ted  was $26,233.22 ,  p l .us  in te res t  o f  $8 ,2L2.83 ,

for a total  of  $34,446.05. The Statement of Audit  Changes explained that s ince

pet i t ioners had not repl ied to previous correspondence, they were considered

domici led in New York State during the years in issue.

3. During the years in issue, Mr. Butensky was the president and chai-rman

of the board of Branch Industr ies Incorporated. Branch Industr ies fncorporated

was a holding company which owned Branch. From 1971 unt i l  Labor Day 1973,

Mr. Butenskyrs act iv i t ies for Branch were l imited to signing some checks,

d iscuss ing  corpora te  a f fa i rs  and adv is ing  corpora te  o f f i cers .  A f te r  Labor  Day,

1973,  Mr .  Butenskyrs  ac t iv i t ies  fo r  Branch were  l im i ted  to  adv is ing  and d iscuss ing

corporate affairs with other off icers of the corporat ion.

4 .  In  1971,  Mr .  and Mrs .  Butensky  l i ved  in  a  co-opera t ive  apar tment  on

Sutton Place in New York City.  The apartment was benef ic ial ly owned by Branch.

However,  to avoid the apartment bui lding's prohibi t ion against corporate
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ownersh ip ,  i t  was  he ld  in  the  name o f  Mr .  and Mrs .  Butensky . l  Branch pa id  fo r

and owned the furnishings in this apartment.  There was a telephone in the

apartment which was l ist .ed in the name of Mr. and Mrs. Butensky.

5. During 1977 and \972, t l r .  and Mrs. Butensky would leave the apartment

in the middle of 0ctober to reside in Miami Beach. Depending upon the weather,

they would return sometime during May.

6. During the years i -n issue, Mr. Butensky suffered from emphysema. In

1973, Mr. Butensky was advised by his nephew, who nas a physician, as wel l  as

another physician in Miami Beach, that because of his poor health he should

move permanently to Miami Beach. 0n or about labor Day, 7973, l7r.  and Mrs.

Butensky lef t  New York City for Miami Beach. Mr. Butensky never returned to

New York during the remaining years in issue. Mrs. Butensky returned once for

a period of two or three days.

7. In December, 7973, the New York apartment in which Mr. and Mrs. Butensky

l i ved  was so ld .

8'  Mr. and Mrs. Butensky leased an attract ive three bedroom apartment in

Miami Beach during the ent ire period in issue.

9. Mr. Butensky maintained bank accounts in New York City and Miami

Beach. I t  was Mr. Butensky's pract ice to transfer funds from the New York City

bank to

1 0 .

i s s u e .

1 1 .

197 4 .

the bank in Miami Beach as funds were needed.

Mr. Butensky had a New York dr iver 's l icense during the years in

Mr. and Mrs. Butensky voted in Flor ida during the years 1971 through

1 
Th" detai ls of  the arrangement

regarding the use and ownership of
by the record.

between Branch and Mr. and Mrs. Butensky
the co-operat ive apartment is not disclosed
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12. Mr. and Mrs. Butensky were not members of any New York social  c lubs

during the years in issue, except for the Jewish Community Center in Brooklyn,

New York, which Mr. Butensky had joined in 7923. They were act ive in social

organizat ions associated with their  apartment bui lding in Miami Beach.

13. Mr. Butensky executed a wi l l  in 1959 in New York State as a resident

o f  New York .  fn  August ,  1973,  he  executed  a  new wi l l  wh ich  l i s ted  h is  address

as  Miami  Beach.  Three w i tnesses  l i s ted  the i r  addresses  in  New York  S ta te .

74. Mr. Butensky died in late Apri l ,  1975 in Miami Beach and was buried in

Farmingdale, New York.

15 .  In  a  p rev ious  dec is ion ,  the  Sta te  Tax  Commiss ion  he ld  tha t  Mr .  and

Mrs. Butensky were domici led in New York State and were inel igible to al locate

their  income as nonresidents during the years 1968 through 1970.

76 .  A t  the  hear ing ,  pe t i t ioners '  representa t ive  argued tha t  pe t i t ioners

were taxable as nonresidents for the vears 1973 and 1974.

CONCIUSIONS OF IAI{

A. That Meyer and Nancy Butensky were domici l iar ies of New York State

pr io r  to  the  years  1971 and 7972.  0nce domic i le  i s  es tab l i shed,  i t  w i l l

con t inue ' f . . .un t i l  the  person in  ques t ion  moves to  a  new loca t ion  w i th  the  bona

f ide  in ten t ion  o f  mak ing  h is  f i xed  and permanenL home there . "  [20  NYCRR 102.2(d) (2 ) ]

The burden of proof is upon the person assert ing a change in domici le to

es tab l i sh  the  presence o f  the  necessary  in ten t ion  [20  NYCRR I02 .2(d) (2 ) ] .  In

view of the fact that Mr. and Mrs. Butensky cont inued to maintain a f ixed and

permanent home in New York during 1971 and 7972 and Mr. Butensky remained an

off icer of a New York corporat ion during 1971 and 7972, YIr.  and Mrs. Butensky

remained domici l iar ies of New York during these years.
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B. That during the periods in issue, s e c t i o n  6 0 5 ( a ) ( 1 )  o f the Tax Law

prov ided:

I 'S605. Resident and nonresident def ined.

(a) Resident individual.  A resident individual means an
individual:

(1) who is domici led in this state, unless he maintains no
permanent place of abode in this state, maintains a permanent place
of abode elsewhere, and spends in the aggregate not nore than thir ty
days of the taxable year in this state."

C. That in view of the fact that Mr. and Mrs. Butensky maintained a

permanent place of abode in New York and the fact that they spent more than

thirty days in New York during both 1971 and 7972, they did not satisfy the

provisions of sect ion 605(a)(t)  of  the Tax Law, which would permit  them to be

taxed as nonresidents of New York State. Accordingly,  the Audit  Divis ion

properly concluded that there was a def ic iency of personal income tax for the

years  1971 and 1972.

D. That considering the fact that when Mr. Butensky lef t  New York on

labor Day, 1973 (September 3, 1973) he did not intend to reLurn, i t  is found

that Mr. Butensky changed his domici le to Flor ida on that date. The domici le

of Mrs. Butensky also changed to Flor ida on this date.

E. That sect ion 654(a) of the Tax law provides that i f  an individual

changes his resident status during the taxable year,  he must f i le one return

for the resident per iod and one return for the nonresident per iod. Sect ion

654(b) of the Tax Law further provides that New York taxable income for the

resident per iod is determined as i f  the taxable year for Federal  incone tax

purposes were l imited to the resident per iod. The New York taxable income for

the nonresident per iod is deLermined as i f  the taxable year for Federal  income

tax purposes were l imited to the nonresident per iod.
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F. That since Mr. and Mrs. Butensky r1'ere domici l iar ies of New York and

maintained a permanent place of abode in New York frorn January 1, 1973 unt i l

September 3, 7973, they were taxable as residents of New York during that

p e r i o d  ( T a x  l a w  5 $ 6 0 5 ( a ) ( t ) ;  6 5 4 ) .

G. That dur ing the years at issue Tax law sect ion 605(a)(2) provided that

a resident individual is an individual:

"who is not domici led in this state but maintains a permanent
place of abode in this state and spends in the aggregate more than
one hundred eighty-three days of the taxable year in this state,
unless such individual is in the armed forces of the United States
dur ing  an  induc t ion  per iod . ' r

H. That Mr. and Mrs. Butensky were not taxable as residents of New York

from Sept.ember 4, 1973 through December 31, L973, since they did not spend the

requ is i te  number  o f  days  in  New York  [Tax  Law $505(a) (2 ) ] .  S imi la r ly ,  pe t i t ioners

were not Laxable as residents of New York in 7974 since they neither maintained

a permanent place of abode in New York nor spent the requisite number of days

in  New York  dur ing  1974 [Tax  Law 5605(a) (2 ) ) .  Accord ing ly ,  pe t i t ioners  a re

taxable as nonresidents of New York State from September 4, 7973 to the end of

1974. Pet i t ioners had no New York source income during the nonresident per iods

and, Lherefore, no income tax is due during said periods (20 NYCRR \31.2,

1 3 1 . 4 ( b ) ;  s e s  a l s o  M a t t e r  o f  G l e a s o n  v .  S t j r l e  ! a {  Q o q q r . ,  7 6  A . D . 2 d  1 0 3 5 ) .

I .  That the pet i t ion is granted to the extent of Conclusion of Law "H"

and the Audit  Divis ion is directed to modify the Not ice of Def ic iency accordingly;

the Not ice of Def ic iency is in al l  other respects sustained

DATED: Albany, New York

JUL () 6 ig84
STATE TAX COMMISSION

PRESIDENT


