
STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Denis M. & Lynne A. Brett

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law and New York City Nonresident Earnings Tax
under Chapter 46, Ti t le U of the Administrat ive
Code of the City of New York for the Year 7977.

That deponent further says that the
herein and that the address set forth on
of  the pet i t ioner .

AFFIDAVIT OF MAIIING

State of New York ]
s s .  :

County of A1bany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Denis M. & Lynne A. Brett ,  the pet i t ioners in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Denis M. & lynne A. Brett
6 6 9  S i l o m  R d . ,  4 t h  F l .
Bangkok 5, THAIIAND

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

sa id  addressee is  the  pe t i t ioner
said wrapper is the last known address

Sworn to before me this
31s t  day  o f  Ju ly ,  1984.

t o a n1 er  oaAuthorize
pursuant to Tax law sect ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

In the

Denis

Matter of the
o f
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Petit ion

Brett
MFIDAVIT OF I{AIIING

for Redeterminat ion of a Def ic iency or for Refund
of Personal Jncome Tax under Art ic le 22 of the Tax
Law and New York City Nonresident Earnings Tax
under Chapter 46, Ti tLe U of the Administrat ive
Code of the City of New York for the year L977.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says thal  he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon John J. Fi tzpatr ick, the representat ive of the pet i t ioners in the
within proceeding, bV enclosing a true copy thereof in a securely sealed
postpaid vrrapper addressed as fol lows:

John J. Fi tzpatr ick
Ernst & Whinney
555 Ca l i fo rn ia  S t . ,  Su i te  3000
San Franc isco ,  CA 94104

and by deposit . ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
31s t  day  o f  Ju ly ,  1 .984.

r ized to adminis oaths
pursuant to Tax law section 774



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July  31,  L984

Denis M. & Lynne A. Brett
669  S i l om Rd . ,  4 th  F I .
Bangkok 5, THAILAND

Dear  Mr .  &  Mrs .  Bre t t :

Please take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO & 1312 of the Tax Law and Chapter 46, Ti t le U of
the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building lt9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
John J. Fi tzpatr ick
Ernst & l{hinney
555 Ca l i fo rn ia  S t . ,  Su i te  3000
San Franc isco ,  CA 94104
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t l -on

o f

DENIS M. BRETT and LYNNE A. BRETT

for  Redetermf-nat ion of  a Def ic lency or  for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law and New York City Nonresident
Earnings Tax under Chapter  46,  T i t le  U of  the
Adnin is t rat ive Code of  the Ci tv  of  New York for
t h e  Y e a r  1 9 7 7 .

DECISION

Peti t ioners, Denis M. Brett  and Lynne A. Brett ,  Bangunan Anskasa Raya'

22nd FLoor,  Kuala Lumpur, Malaysia, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of New York State personal income tax under Art ic le 22

of the Tax Law and New York City nonresident earnings tax under Chapter 46'

Ti t le U of the Administrat ive Code of the Citv of New York for the year 1977

(F i le  No.  4L4I5) .

On November  22 ,1983,  pe t i t ioners ,  by  the i r  a t to rneys  Erns t  &  Whinneyr

Esqs .  (John J .  F i tzpa t r i ck ,  Esq. ,  o f  counse l ) ,  wa ived a  smal l  c la ims hear ing

and consented to submission of this matter to the State Tax Commission. The

fol lowing decision is rendered upon the f i le as present ly const i tuted.

ISSUE

Whether,  dur ing the year 1977, pet i t ioners were donici led ln New York and

either maintained a permanent place of abode in New York, maintained no permanent

place of abode elsewhere, or spent in the aggregate more than thir ty days in

New York, and were thus resident individuals under Tax Law sect ion 605(a) ( f) .
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FINDINGS OF FACT

1.  Pet i t ioners here in,  Denis M. Bret t  and Lynne A.  Bret t ,  t imely f i led a

New York State Income Tax Resident Return for 1977 wit}r, a New York City Nonresi-

dent  Earnings Tax Return and a t tschedule for  Change of  Resident  Statusrr  (CR-60.1)

at tached.  The address shown on said return was c/o Bank of  Cal i forn ia '  13

Moorgate,  London,  EC2P 2NX, England.

2.  On Septenber 11,  L979,  the Audi t  Div is ion issued a Statement  of  Audi t

Changes against  pet i t ioners proposing New York State and Ci ty  personal  income

I
t a x e s ' d u e  o f  $ 1 , 2 4 4 . 3 2 ,  p l u s  i n t e r e s t  o f  $ 1 4 8 . 9 4 ,  f o r  a  t o t a l  d u e  o f  $ 1 ' 3 9 3 . 2 6 .

Said statement  was issued on the grounds that  r r [ t ]enporary removal  to  a fore ign

country does not  change onets domic i le .  As a domlc i l iary of  New York State you

are considered a fu l l -year  res ident  and taxable on that  basis  for  New York

State tax purposes."  AccordingLy,  a Not ice of  Def ic iency was issued on June 26,

1  9 8 0 .

3.  Pet i t ioners indicated on Form CR-60.1 that  they were Ners York res idents

dur ing the per lod January 1,  L977 to September 14,  1977 and prorated thei r

tota l  exempEions on the basis  of  the number of  months covered by the return.

The Audi t  Div is ion asser ted that  pet i t ioners were New York State res idents for

the ent i re year  and computed thei r  tax l iab l l i ty  based on federal  adjusted

gross income less i - temized deduct ions and four  (4)  exernpt ions.

4.  Pet i t ioner  Denls Bret t  was h i red by the Bank of  Cal i forn ia on January 5 '

1970 as a management t ra inee and was assigned to the bankrs San Franclsco

o f f i ce .  I n  Ju l y  o f  1971  Mr .  B re t t  ! ' r as  sen t  t o  i t s  New York  o f f i ce .  A  l e t t e r

f r om pe t i t l - one r t s  emp loye r  da ted  Ap r i l  23 ,  1980  s ta ted ,  i n  pa r t '  t ha t :

I-  
The New York City nonresident earnings tax is not at  issue and, therefore,
w i l l  no t  be  addressed here ina f te r .
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"Mr .  B re t t  was  t rans fe r red  to  New York  i n  Ju l y  1971 .  . . .  The  pos t i ng

of  Mr.  Bret t  to  New York was in i t ia l ly  in tended to be for  a per iod of

thro years.  I t  was,  however,  subsequent ly  extended unt i l  September,

L977,  when he \ , ras reassigned to London.r l

Ano the r  l e t t e r  f r on  pe t i t i one r t s  emp loye r  da ted  Oc tobe r  15 ,  1982  s ta ted ,  l n

par t ,  that  pet i t ioner  l i las sent  to  the New York Of f ice,

t t (F)or  a temporary per iod of  t ime to learn the in ternat ional  oPera-

t ion.  I t  was a lways the in tent ions of  the Bank that  Denis

Bret t rs  ass ignment  in  New York was temporary and not  for  an indef i -

nite period of t ime. The length of the assignment was extended due

to changes in c i rcumstances r  but  each extension was for  a speci f ic

pe r i od  o f  t i -me ,  no t  an  i nde f i n i t e  pe r i od . r '

Employee appraisal  forms at tached to the October 15,  1982 let ter  d ld not

indicate that  pet i t ionerrs job assignments were temporary,  but  d id indicate h is

progress in  prepar ing for  fu ture job assignments.

5.  Pet i t ioners voted and mainta ined thei r  automobi le regis t rat ion in  New

York State f rom July of  1971 to September of .  1977 and asser ted that  they d id

not  vote or  regis ter  thei r  automobi le in  Cal i forn ia because thei r  in terpretat ion

of  the law of  sa id state was that  one had to have a res ident  address there in

order  to vote and to regis ter  an automobi le.

6.  Pet i t ioners do not  d ispute thei r  New York res ident  s tatus pr ior  to

September of 1977 but assert that they should not be taxed on the income earned

f rom Den is  B re t t t s  f o re ign  ass ignmen t  a f t e r  Sep tember  14 '  1977  because :

"1) he did not maintain a permanent resldence within New

York  a f t e r  Sep tember  14 ,  L977 ,

2)  he d id move h is  fani ly  wi th h im to London to set  up a

residence in that  country in  September of  1977,
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3) for the 548 consecut ive days from Septenber 14, 1977
through March 16, L979r} l ,e was present in a foreign country
fo r  a t  leas t  450 daysr -  and

4) he was not in New York for more than 90 days during the
548 consecut ive day period and his fani ly did not l ive in
New York at any t ime subsequent to September 14'  L977, and

5) he was not present in New York at al l  dur ing the period
September 15, 1977 through Decernber 31, L977 and therefore
meets the test under Sec. 605 that dur ing this short  per lod
he was not present for an amount of days whlch exceeded the
s ta ted  ra t io  in  tha t  Sec t ion . t r

7.  Pet i t ioners sold their  house at 208 Read Avenue in Yonkers, New York

on September 13, L977 and arr ived in England on September L4, L977. They have

resided abroad ever sl-nce that t ime. In June of 1980, pet i t ioners, in ant ic ipa-

t ion of their  reassignment to Cal i fornLa, purchased a home ln said state.

8. Pet l t ioners asserted that when they lef t  New York for England' they

had no intent ion of returning to New York State.

CONCLUSIONS OF LAW

A. That  pet i t ioners have fa i led to susta in thei r  burden of  proof  to  show

that  they were domlc i led in  a p lace other  than New York pr ior  to  the year  at

issue;  therefore,  pet i t ioners were domic i led in  New York at  the t ime they moved

to England.  The record does not  show where pet i t ioners were domic i led at  the

t i rne Denls M. Bret t  s tar ted work lng for  the Bank of  Cal i forn ia,  or  that  h ls  Job

assignments were temporary rather  than indef in i te .  Fur thermore,  pet i t ioners

resided in New York for six years and owned a home in New York State.

B.  That  a Uni ted States c i t izen wi l l  not  ord inar i ly  be deemed to have

changed h is  donic i le  by going to a fore ign country unless i t  is  c lear ly  shor ,m

that he intends to remain there permanently. For example, a United States

ci t izen domic i led in  New York wi l l  not  ord inar i ly  be deemed to have changed h is

I t  should be noted that i tems 3 and 4 are included in the def ini t ion of a
resident under sect ion 605(a) (1) (B) of the Tax Law but that said provision
is appl lcable to taxable years connencing after December 31, 1977.
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donnic i le  by gotng to a fore ign country unless i t  is  c lear ly  shown that  he

intends to remain abroad permanent ly  and not  to  return (20 NYCRR 102.2(d)(3)) .

The evidence to establ ish the requi red in tent ion to ef fect  a change in

donic i le  must  be c l -ear  and convinc ing and " I t ]he presumpt lon against  a fore ign

donlc i le  is  s t ronger than the general  presumpt ion against  a change of  domic i ler r

( I 4a t t e r  o f  Bod f i sh  v .  Ga l lman ,  50  A .D .2d  457 ,458 ) .  "Less  ev idence  l s  requ i red

to establ ish a change of  donic i le  f rom one state

nat ion to another ' r  (Mat ter  of  Newcomb, I92 N.Y.

to another than from one

238,250) .

C. That pet i t ioners did not change thei-r  domlci le to England during 1977.

Rather,  they remained domici l iar ies of the State of New York during sald ent ire

year .

D. That any person douriciled ln New York during the year L977 Is a

resident for income tax purposes for the taxable year,  unless for that year he

sat isf ies al l  three of the fol lowing requirements: (1) he malntains no permanent

place of abode in this State during such year,  (2) he maintains a permanent

place of abode elsewhere during such ent ire year,  and (3) he spends in the

aggregat.e not more than 30 days of the taxable year ln this St,ate. (Tax Law

$605(a) (1 )  and 20  NYCRR IO2.2(b) ) .  That  s lnce  pe t i t ioners  fa i led  to  sa t is fy

the requirements set forth they are deemed residents of New York State for the

ent ire taxable vear 1977.

E. That the pet i t ion of Denis M. Brett  and Lynne A. Brett  is denied and

the  Not ice  o f  Def ic iency  issued on  June 26 ,  1980,  i s  sus ta ined.

DArED:J$I 
n i$bq*ru 

srArE rAx coMMISSIoN

PRESID


