
STATE OF MI,' YORK

STATE TAX COMMISSION

n t Mat te r  o f
o f

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art . ic le 22 of the Tax Law for the Year
7 9 7 2 .

State of New York

CounLy of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon T .  Ro land Berner ,  Theodore  Fr ied lander ,  J r .  and,Gardner  L .
Fr iedlander,  Trustees under the wi l l  of  f  Herman Gardner the pet i t ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

T .  Ro land Berner ,  Theodore  Fr ied lander ,  J r .  and
Gardner L. Fr iedlander,  Truslees under the wi l l  of  Herman Gardner
c lo  Bankers  Trus t  Co.
280 Park Avenue
New York ,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

T .  Ro land Berner ,  Theodore  Fr ied lander ,  J r .  and
Gardner  L .  F r ied lander ,  T rus tees
under the wi l l  of  Herman Gardner

That deponent further says
herein and that the address set
of the pet. i t . ioner.

Sworn to before me this
9 th  day  o f  August ,  7984.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

]

i

Afthorized to a oaths
pursuant to Tax

n].s
t ion  174
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State of New York )
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he i -s an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of August,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Aaron lewit tes, the representat. ive of the pet i t ioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Aaron Lewit tes
leventr i t t ,  Lewit tes & Bender
585 Stevrart Avenue
Garden City,  NY 11530

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addressed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
9th day of August,  I9B4

Au t o a
pursuant to  Tax  law sec t ion  774



STATE OF NEW YORK
STATE TAX COMMISsION

ALBANY,  NEW YORK 12227

August 9, 7984

T. Roland Berner, Theodore Friedlander, Jr. and
Gardner L. Friedlander, Trustees under the wil l  of Herman Gardner
cfo Bankers Trust  Co.
280 Park Avenue
New York, NY 10017

Gentlemen:

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administ .rat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission rnay be instituted only under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be comnenced in the
Supreme Court. of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building /19, Srate Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t . ioner ts  Representa t ive
Aaron lewit tes
Leventr i t t ,  lewit tes & Bender
585 Stewart Avenue
Garden C i ty ,  NY 11530
Taxing Bureaut s Representat ive



STATE OF NEW YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

T. ROLAND BERNER, THEODORE FRIEDLANDER, JR.
and GARDNER L. FRIEDLANDER, Trustees

UNdEr thc W111 Of HER}'IAN GARDNER

DECISION

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under LrtIcLe 22
of the Tax Law for the Year 1972.

Pet i t ioners, T. Roland Berner,  Theodore Fr l-edlander,  Jr.  and Gardner L.

Fr iedlander,  Trustees under the I ,1111 of Herman Gardner,  c/o Bankers Trust Co.,

280 Park Avenue, New York, New York 10017, f l1ed a pet i t ion for redeterminat lon

of a def ic iency or for refund of personal l -ncone tax under Art ic le 22 of the

Tax Law for the year 1972 (Fi le No. 36779).

On November 28, 1983, pet i t ioners waived the r ight to a hearlng and

requested that a decision be rendered by the State Tax Cornmission based upon

the Department of Taxat ion and Finance f i le,  and br iefs to be subnit ted by

March 12'  1984. Upon review of the record, the State Tax Cornmission renders

the fol lowing decision.

ISSUE

Whether Tax Law sect ion 697 (d) may be appl ied to pet l t ioners I  c laim for

refund, inasmuch as the claim was flled more than three years after the return

was filed and more than two years after the tax was paid.

FINDINGS OF FACT

1. Pet i t ioners, T. Roland Berner,  Theodore Fr iedlander,  Jr.  and Gardner

Friedlander,  are trustees of a testamentary trust created under paragraph 88

the Wil l  of  Herman Gardner (herelnafter referred to as t t the trustrr) .

L .

o f
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2. Petitioners timely filed a L972 New York State income tax flduciary

return for the trust report ing net long-term capital  galns of $2321070.88 and a

long-term capital  galn deduct ion of $116,035.44. Sometime after Apri l  15,

1973, but pr ior to Apri l  15, L976, pet i t loners f i led an amended L972 New York

income tax fiduciary return increasing the trustrs net long-term capital gain

to  $237,065.56  and increas ing  the  long- te rm cap i ta l  ga ln  deduct ion  to  $1181532.78 .

Said amended return reported total  tax of $241427.92, less tax shown due on the

original  return of $23,87L.94, leaving a balance to be pald with the amended

return of $555.98. The capital  gains were al located to the pr inclpal of  the

t rus t .

3. The Department of Taxation and Finance instructions for preparLng L972

f iduciary income tax returns instructed those required to f i le to include on

l ine 6 of ScheduLe 2 a modlf icat ion equal to 20 percent of the net long-term

capital  galn deduct ion to the extent al locable to pr inclpal.  Said nodif l -cat ion

had the effect of  increasing the amount of long-term capital  gains taxable to

New York  S ta te .

4. Pet i- t ioners, in accordance wlth the instruct ions, made the capital

gain deduct ion rnodif icat ion, thereby lncreasing the trustts taxable i .ncome and

the trustrs New York income tax.

5. Sect ion 2 of Chapter 718 of the Laws of New York for 1973, enacted

June 11, 1973, amended sect ion 618(4) of the Tax Law to provide for the 20

percent nodif icat ion which was required by the instruct ions. Sect ion 4 of said

Chapter 718 provlded, rrThis act shal l  take effegg Innediately and shal l  apply

to all taxable years beginning on or after January flrst, nLneteen hundred

seventv-two. f t
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6. The New York Court  of  Appeals in Ho11y S. Clarendon Trust v.  State Tax

Comnlss ion ,  43  N.Y.2d  933 (dec ided February  22 ,1978) ,  he ld  Tax  Law sec t ion

618(4)  (as  anended by  L .  1973,  Ch.  718 52)  uncons t i tu t lona l  lnso far  as  l t

applled the 20 percent capltal galn deduction rnodificatlon retroactively to

197 2 .

7 .  On March  21 ,  1979,  pe t i t ioners ,  on  beha l f  o f  the  t rus t ,  f i l ed  a  c la im

for refund for 1972 tax of $2,863.64. The refund clatm was based on the amount

of tax paid for L972 as a result  of  having made the 20 percent capltal  gain

nodif icat ion pursuant to the Departmentrs instruct lons for f l l - ing f iduclary

re tu rns .

8 .  The Aud i t  D iv is ion  den ied  pe t i t ioners ' re fund c la ln  on  Apr i l  30 '  1979 '

holding that said claim rras not t imely f i led.

CONCLUSIONS OF LAW

A. That Tax Law sect ion 697 (d) provides:

rrSpecial  refund authori ty --  Where no quest ions of fact or
law are involved and it appears from the records of the tax
commission that any moneys have been erroneously or ll legally
col lected from any taxpayer or other person, or paid by
such taxpayer or other person under a mlstake of facts'
pursuant to the provisions of this art ic le,  the tax conmisslon
at any t lme, without regard to any period of l in i tat ions,
shall have the power, upon rnaking a record of its reasons
therefor in wri t ingr to cause such moneys so pald and being
erroneously and illegally held to be refunded and to issue
there for  i t s  cer t i f i ca te  to  the  compt ro l le r . t t

B. That the constitutionality of the retroactive appllcatlon of Tax Law

sect ion 618(4),  as amended in L973, was not resolved unt i l  af ter the t ine

prescr ibed Ln Tax Law sect ion 687 (a) for the f i l lng of refund claims had

exp i red .

C. That in the l"latter of tr' iduciary Trust Compa4y of New York and Thomas 11.

Bancroft  (State Tax Conm., October 7, 1983),  the Conunission determined' on
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substant ial ly ident ical  facts as found herein, that l - t  would be inappropriate

to exercise the special  refund authori ty slnce a quest ion of law, namely

whether the retroact lve appl icatLon of the 1973 amendment rvas const i tut lonal '

was not resolved unt i l  af ter the expLrat ion of the stafute of l in i tat ions

(See  K re i ss  e t  a1  .  v .  S ta te  Tax  Conrm. , N . Y . 2 d  ,  r e v ' g  9 2  L . D . z d  I 0 4 8 i  c f . ,

[at lona]- Benef i t  Fund for Hospita]-  and Hea1th Care Employees, State Tax Conrm.,

October 7, 1983).  Accordingly,  Tax Law sect ion 697(d) may not be appl ied to

pet i t ioners r  c la im fo r  re fund.

D. That pet i t ioners'  c laim for refund was required to be f i led wlthln

three years from the date the return was filed or two years from the time the

tax was paid (Tax Law sect ion 687(a)).  Since the clain was not f l l -ed unt l l

March 2L, 1979, the Audit  Divls ionfs denial  of  said clalmrras proper.

E. That the pet i t ion of T. Roland Berner,  Theodore Fr iedlander,  Jr.  and

Gardner L. Fr ledlander,  Trustees under the Wil l  of  Herman Gardner,  is denied.

DATED: Albany, New York STATE TAX COMMISSION

AUG 0 I 1984
PRESIDENT

COMMISSIONER

\*5*-r^---


