
STATE OF NEI,' YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion
o f

J. Beres & Sons Dairv

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the  Tax  law fo r  the  Years  7970,  1971 & 1972.

In the Matter of the Petition
o f

Estate of Andrew Beres
and Jane Beres, Individual ly and

Admin is t ra t r i x

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  1970.  1971 and L972.

A S

Refund
the Tax

AFFIDAVIT OF MAITING

In the Matter of the Pet i t ion
o f

Michael Beres (Deceased) and Emily Beres

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
Law fo r  the  Years  7970,  1971 and 1972.

State of New York ]
s s .  :

County of Albany )

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of March, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon J. Beres & Sons Dairy,  the pet i t ioner in the within proceedinS, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

J.  Beres & Sons Dai ry
1280 Elect r ic  Ave.
Lackawanna, NY 14278



Page 2
Aff idavi t .  of  Mai l ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New york.

That deponent further says
herein and that the address set.
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  March ,  1984.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

t o a n is te r  oa ths
to Tax aw sec t ion  774



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the
o f

J .  Beres  & Sons

Pet i t ion

Dairy

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the  Tax  Law fo r  Lhe Years  1970,  1971 & 7972.

In the Matter of the Pet i t ion
o f

Estate of Andrew Beres
and Jane Beres, Individual ly and

Admin is t  ra t r i x

for RedeLerminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  1970,  1971 and 7972.

fn the Matter of the Pet i t ion
o t

Michael Beres (Deceased) and Emily

for Redeterminat ion of a Def ic iency or for
of Personal Income Tax under Art ic le 22 of
Law fo r  the  Years  7970,  797I  and 1972.

a s

Refund
the Tax

AT'FIDAVIT OF MAIIING

Beres

Refund
the Tax

State of New York ]

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  L984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Estate of Andrew Beres & Jane Beres, Indiv.  & as Administratr ix,  the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Estate of Andrew Beres
& Jane Beres ,  fnd iv .  &  as  Admin is t ra t r i x
2185 Abbot t  Rd.
Lackawanna, NY 74278



Page 2
Aff idavi t  of  Mai l ing

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent. further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  March ,  1984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Post.al
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authori
pursuant

i s te r  oa ths
sec t ion  174



STATE OF NEW YORK

STATE TAX COMMISSION

fn the Matter of the Pet i t ion
o f

J .  Beres  & Sons Da i ry

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the  Tax  Law fo r  the  Years  I97A,  1971 & 7972.

In the Matter of the Pet i t ion
o f

Estat.e of Andrew Beres
and Jane Beres. Individual lv and as

Administratr ix

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law for the Years 1970. 797I and 7972.

AFFIDAVIT OF MAITING

In the Matter of the Pet i t ion
o f

Michael Beres (Deceased) and Emily Beres

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Years  1970.  1971 and 1972.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Michael Beres (Deceased) and Emily Beres, the pet i t ioners in the
within proceeding, by enclosing a Lrue copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Michae l  Beres  (Deceased)
and Emily Beres
1720 Abbot t  Rd.
lackawanna, NY 74218
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Aff idavi t  of  Mai l ing

and by deposit ing same enclosed in a
post off ice under the exclusive care
Service within the State of New York

postpaid proper ly
and custodv of the

addressed wrapper in a
United States Postal

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  March ,  1984.

to ad is te r  oa ths
sec t ion  174pursuant to Tax Law

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEI^/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

J .  Beres  & Sons Da i ry

for Redeterminat ion of a Def ic iency or for Refund
of Unincorporated Business Tax under Art ic le 23 of
the  Tax  law fo r  the  Years  1970,  1971 & 7972.

In the Matter of the Pet i t ion
o f

Estate of Andrew Beres
and Jane Beres, Individual ly and as

Administratr ix
ATFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Years  1970.  1971 and 7972.

In the Matter of the Pet i t ion
o f

Michael Beres (Deceased) and Emily Beres

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law fo r  the  Years  1970.  1971 and 7972.

State of New York )
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f ,  March ,  \984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon J. Grant Zajas, the representat ive of the pet i t ioners in the within
proceed ing ,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

J .  Grant  Za jas
Za jas ,  Bennet t  &  Za jas
8 1 9 3  E r i e  R d .
Evans, NY 14006



Page 2
Aff idavi t  of  Mai l ing

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  March ,  7984.

to iSter oaths
w sec t ion  174



STATE OF  NEW YORK
STATE TAX COMMISS ION

ALBANY,  NEW YORK 12227

March 21 ,  7984

J. Beres & Sons Dairy
1280 Elect r ic  Ave.
Lackawanna, NY I42lB

Gentlemen:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be comrnenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not ice.

Inguir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Bui lding / i9,  State Campus
Albany, New York 72227
Phone / t  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
J .  Grant  Za jas
Za jas ,  Bennet t  &  Za jas
8 1 9 3  E r i e  R d .
Evans, NY 14006
Taxing Bureau' s Representat ive



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21,  1 .984

Michael Beres (Deceased)
and Emily Beres
1720 Abbot t  Rd.
Lackawanna, NY 74218

D e a r  M r s .  B e r e s :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax traw, a proceeding in courL to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art . ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the comput.at ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  RepresentaL ive
J .  Grant  Za jas
Za jas ,  Bennet t  &  Za jas
8 1 9 3  E r i e  R d .
Evans, NY 14006
Taxing Bureau' s Representat ive



Estate of Andrew Beres
& Jane Beres ,  Ind iv .  &
2185 Abbott  Rd.
lackawanna, NY 74278

STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

March 21 ,  7984

as Administratr ix

D e a r  M r s .  B e r e s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Bui lding l /9,  State Campus
Albany, New York 12227
Phone l /  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner '  s  Representa t ive
J .  Grant  Za jas
Za jas ,  Bennet t  &  Za jas
8 1 9 3  B r i e  R d .
Evans, NY 14006
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

J. BERES & SONS DAIRY

for Redeterminat ion of a Def ic iency or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1970,
1 9 7 1  a n d  7 9 7 2 .

In the Matter of the Pet i t ion

o f

ESTATE OF ANDREW BERES
AND JANE BERES, INDIVIDUATIY

ADMINISTRATRIX

for Redeterminat ion of a Def ic iency
Refund of Personal Income Tax under
of the Tax Law for the Years 1970.
7972.

DECISION
AND AS

or for
ArticLe 22

7977 and,

In the Matter of the Pet i t ion

o f

MICHAEL BERES (DECEASED) and EMITY BERES

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Years 7970. 1971 and
7972.

Pet i t ioners, J.  Beres & Sons Dairyr 1280 Electr ic Avenue, lackawanna, New

York 14218, Estate of Andrew Beres and Jane Beres, Individual ly and as Administra-

tr ix,  2185 Abbott  Road, lackawanna, New York 14218, and Michael Beres (Deceased)

and Emi ly  Beres ,  L72A Abbot t  Road,  Lackawanna,  New York  14218,  f i led  pe t i t ions

for redeterminat ion of a def ic iency or for refund of personal income and
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unincorporated business taxes under Articles 22 ar.d 23 of the Tax Law for the

years  1970 ,  1971  and  1972  (F i l e  Nos .  10574 ,  10575  and  10576) .

A small claims hearing was held before CarI P. Wright, Hearing 0ff icer, at

the off ices of the State Tax Commission, 65 Court Street, Buffalo, New York, on

December 15,  1981 at  1 :15 P.M.  Pet i t ioners appeared by E.  G.  Bautz,  P.A.  and

J.  Grant  Zajas,  Esq.  The Audi t  Div is ion appeared by Ralph J .  Vecchio,  Esq.

(Anna  D .  Co le l l o ,  Esq . ,  o f  counse l ) .

ISSUES

I .  Whether the Audit  Divis ion can conduct an audit  using indirect audit

methods where there are books and records.

I I .  Whether the not ices of def ic iency issued to the pet i t ioners should be

dismissed on the ground of laches since al l  the partners became deceased pr ior

to the hearing being held.

FINDINGS OF FACT

1. The partnership of J.  Beres & Sons Dairy t imely f i led New York State

partnership returns for 1970, 1971 and 7972. The members of the partnership

were Michael Beres, Albert  Beres and Andrew Beres, who devoted al l  their  t ime

to  bus iness .

2. Pet i t ioners Andrew Beres and Jane Beres t imely f i led joint  New York

State income tax resident returns for 1970, 1971 and 7972.

3. Pet i t ioners Michael Beres and Emily Beres t imely f i led joint  New York

State income tax resident returns for 1970, 1971 and 7972.

4. Signed consents for the tax year 1970 f ix ing the period of l imitat ion

upon which personal income and/or unincorporated business taxes may be assessed,

extending such period to any t ime on or before Apri l  15, 1975, were previously

executed for al l  three pet i t ioners by their  representat ive, E. G. Bautz.
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5.  0n  September  30 ,7974,  the  Income Tax  Bureau issued a  Not ice  o f

Def ic iency against pet i t ioner J.  Beres & Sons Dairy for 1970, 7971 and 7972

asser t ing  add i t iona l  un incorpora ted  bus iness  tax  o f  $5r914.00 ,  p lus  pena l ty  and

i n t e r e s t  o f  $ 1  , 3 3 2 . 6 7 .

0n September 30, L974, the fncome Tax Bureau issued a Not ice of

Def ic iency against pet i t ioners Andrew Beres and Jane Beres for 1970, 1971 and

1972,  asser l ing  add i t iona l  persona l  income tax  o f  $5 ,486.63 ,  p lus  pena l ty  and

i n t e r e s t  o f  $ 1  , 2 0 I . 7 0 .

0n September 30, 1974, the Income Tax Bureau issued a Not ice of

Def ic iency against pet i t ioners Michael Beres and Emily Beres for 1970, 1971 and

I972,  asser t ing  add i t iona l  persona l  income tax  o f  $5 ,569.90 ,  p lus  pena l ty  and

i n t e r e s t  o f  $ 1  , 2 2 L . 6 6 .

AI l  three not ices of def ic iency were issued pursuant to a "source and

appl icat ion of fundst '  audit  of  the partnership, along with the fol lowing

adjustments:

(1) The business exemption for unincorporated business tax is

l i m i t e d  t o  $ 5 , 0 0 0 . 0 0 .

(2) A modif icat ion of the unincorporated business Lax must be

made on Line 13 of Schedule U-A.

(3) Addit ional f i rst  year depreciat ion must be deducted from

total  cost to determine the depreciat ion expenses al lowed

for  tha t  year .

A summary of the audit  showed addit ional taxable income from J. Beres

&  S o n s  D a i r y  o f  $ 4 0 , 6 5 5 . 5 4 ,  $ 3 4 , 7 2 9 . 4 6  a n d  $ 8 , 4 8 5 . 8 0  f o r  1 9 7 0 ,  1 9 7 1  a n d  1 9 J 2 ,

respect ively.  This addit ional income was then al located between al l  partners
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including A1bert  Beres (a partner who did not f i le a pet. i t ion) for 1970. For

1971 and I972 the al locat ion excluded Albert .  Beres.

6. Petitioners contended that the Income Tax Bureau should not be able to

use an indirect audit  method (source and appl icat ion of funds) since al l  the

books and records were avai lable. The pet i t ioners further contended that the

Income Tax Bureau should be restr ict .ed to the books and records unless they can

show absence of complete books and records.

7. Test imony adduced at the hearing provided t .he fol lowing infornat ion.

Pet i t ioners used a single entry bookkeeping system, maintained in a rather

loose, informal manner.  There was a ledger of income but no cash receipts

journal.  Ini t ia l  audit  act ion revealed inaccuracies in pet i t ionerst books and

records, most notably a discrepancy between totals per the records versus

amounts reported per returns. In view of this discrepancy, the Audit  Divis ion

conducted their audit using the method of a source and application of funds

analysis.  No documentary evidence was provided to substant iate pet i t ioners'

assert ion of the adequacy of their  books and records.

8. Pet i t ioners argued that because of the State's delay in br inging these

cases to hearing al l  of  the partners were nor,rr  deceased and i t  was impossible

for pet i t ioners to prove the partners had other sources of income not used in

the audit .

9.  At the hearing, the Audit  Divis ion stated that the penalt ies on al l

three not ices of def ic iency should be cancel led.

CONCTUSIONS OF LAW

A. That the books and records appear superf ic iat ly adequate does not

preclude use of an indirect audit  method. Use of an indirect audit  method is

not limited to cases in which the taxpayer has no books and records or where



- ) -

his books and records are patent ly inadequate. The Income Tax Bureau need not

prove specif ic inaccuracies in the taxpayers'  books and records in order to

resort  to an indirect audit  method. Once a discrepancy is establ ished and the

facts are such to give r ise to an inference that the discrepancy stemmed from

unreported income, use of an indirect audit  nethod is appropriate.

B. That the State Tax Commission is not estopped from making a claim

against pet i t ioner.  A state agency or body cannot be estopped from assert ing

its governmental po$rer regarding acts within its governmental capacity. That

the record in the instant case shows no undue delay by the State Tax Commission

in inst i tut ing act ion, therefore, the remedy of laches claimed by pet i t ioner is

unfounded.

C. That the Audit  Divis ion is hereby directed to reduce the not ices of

de f ic iency  issued on  September  30 ,  7974 aga ins t  J .  Beres  & Sons Da i ry ,  Es ta te

of Andrew Beres and Jane Beres, individual ly and as administratr ix,  and Michael

Beres (Deceased) and Emily Beres by the amounts of the penalt ies.

D. That the pet. iL ions of J.  Beres & Sons Dairy,  Estate of Andrew Beres

and Jane Beres, individual ly and as administratr ix,  and Michael Beres (Deceased)

and Emily Beres are granted to the extent shown in Conclusion of Law rrC",

supra, and that,  except as so granted, the pet i t ions are in al l  other respects

den ied .

DATED: Albany, New York

MAR 2 T i9B4
STATE TAX COUMISSION

SSI


