
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  P. Barzak

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax law for the Year 1978.

AFFIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comrnission, that he is over 18 years of age, and that on the
9th day of November, 1984, he served the within not ice of Decision by cert i f ied
mair upon Robert  P. Barzak, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid vrrapper addressed
a s  f o l l o w s :

Robert  P. Barzak
333 Puri tan Rd.
Tonawanda, NY 14150

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
9th day of November, 7984.

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said h'rapper is the last known address

nister oaths
pursuant to Tax law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 9, L984

Robert P. Barzak
333 Puri tan Rd.
Tonawanda, NY 14150

Dear  Mr .  Barzak :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Bui lding l l9,  State Campus
Albany, New York 12227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Taxing Bureauts Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

ROBERT P. BARZAK :  DECISION

for Redeterminat ion of a Def ic iency or for :
Refund of Personal Income Tax under LxticLe 22
of the Tax Law for the Year 1978. :

Pet i t ioner,  Robert  P. Barzak, 333 Puri tan Road, Tonawanda, New York 14150'

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1978 (Fi le No. 36329).

A sma1l claims hearing was held before James Hoefer, Hearing Officer, at

the off ices of the State Tax Courmission, State Off ice Bui lding, 65 Court

S t ree t ,  Par t  V I ,  Bu f fa lo ,  New York ,  on  March  19 ,  L984 a t  l :15  P.M. ,  w i th  a l l

br iefs to be submitted by May 19, 1984. Pet i t ioner,  Robert  P. Barzak, appeared

pro se. The Audit Division appeared by John P. Dugan, Esq. (Deborah Dtryrer,

Esq.  r  o f  counse l ) .

ISSUE

Whether the Audi t  Div is lon proper ly  d isa l lowed pet i t ionerrs c la l -med

casual ty  loss deduct ion.

FINDINGS OF FACT

1. Pet i t ioner herein, Robert  P. Barzak, t inely f i led a 1978 New York

State Income Tax Resident Return wherein he claimed a casualty loss deductlon

o f  $ 8 , 1 5 0 . 0 0 .

2. On January 22, 1982, the Audit  Divis ion issued a Not ice of Def ic iency

to pet i t ioner for the year L978, assert ing that $764.68 of personal income tax

was due, together with interest of  $198.07 ,  for a total  al legedly due of
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$962.75. The aforementioned Notice of Def ic iency rrras premised on a Statement

of Personal Income Tax Audit  Changes dated July 9, 1981, wherein the Audit

Divis ion disal lowed, inter al ia,  the claimed casualty loss deduct lon of $8r150.00.

Pet i t ioner  contests only  the d isal lowance of  the casual ty  loss deduct ion.

3.  Dur ing the year  in  quest ion pet i t ioner  was the owner of  a res idence

ident i f ied as Cot tage l l5 ,  Cuba Lake,  Cuba,  New York (here inaf ter  " the cot tage") .

Pet i t ioner  and h is  fani ly  used the cot tage pr imar i ly  as a sunmer res idence and,

wi th the except ion of  occasional  weekend v is i ts ,  the cot tage r , ras unoccupied

dur ing winter  months.  Dur ing the la t ter  par t  of  Januaryr  L978'  the cot tage

shifted on its foundation, causing structural damage to the bullding. The

damage sustaj-ned by the cottage and a boat house in late Januaryr 1978 forms

the basis  of  pet i t ionerrs c la imed casual ty  loss deduct ion.  Substant ia t ion of

the dol lar  amount  of  the casual ty  loss deduct ion is  not  in  d ispute,  i t  be ing

the  Aud i t  D i v i s i on f s  pos i t i on  t ha t  pe t i t i one r  has  " . . . no t  ve r i f i ed  t ha t  t he

danage done to the p i l ings was not  due to progressive deter iorat iont t .

4 .  Pet i t ioner ts  cot tage was s i tuated on a h i l ls lde which bordered on the

shore of  Cuba Lake.  The access road leading to the cot tage was e levated in

re lat ion to the cot tage,  creat ing a r rvr r  or  gul ly  between the road and cot tage

approxinat ing e ight  (S)  feet  ln  depth.  The s ide of  the cot tage which faced the

lake was e levated approxinate ly  ten (10)  feet  above the shore of  the lake and

i ts  foundat ion consisted of  nul t ip le p iers or  p i l ings constructed of  masonry

block and mortar .

5.  Cuba Lake is  located approximately  50 n i les south of  Buf fa l -o,  New York

and some 15 niles from the New York/Pennsylvania state l ine. Snowfall accumulations

ln the Cuba Lake area for  the month of  January,  1978 tota led approximately  50

j-nches. In late January, 1978, a storm system moved through the Cuba Lake area
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r^rith high winds (gusts up to 60 niles per hour) and snow, causing the |tVrr or

gul ly  between the road and pet i t ionerrs cot tage (see f ind ing of  fact  t r4rr ,

supra) to completely fi l l  with snow and blowing snow. The snow accumulated ln

the "V" or  gul ly  to  a height  which covered the ent i re s ide of  the cot tage

fac ing  the ' rV t r  and  a l so  up  on to  t he  roo f  o f  t he  co t tage .

6.  Pet i t ioner  mainta ins that  the snow which f i l led the f 'V"  or  gul ly

creaLed extraord inary la tera l  pressure on the s ide of  the cot tage fac ing the

t tVt t ,  causing said cot tage to shi f t  towards the lake.

7.  A c la im was submit ted by pet i t ioner  under h is  homeoldnerts  insurance

policy for reimbursement for the damage sustained to the cottage and boat

house. The insurance company had the claim investigated by an i"ndependent

adjuster ,  a  const . ruct ion est imator  and an engineer ing f i rm.  The engineerts

opin ion stated,  in  par t . ,  that :

r t . . . t he  f a i l u re  r ras  caused  by  ve r t i ca l  l oad .  I t  seems
likely that failure would occur under the weight of the
structure a lone a l though i t  nay have been ln i t ia ted by
weight  of  snow on the roof . t t

The independent adjuster concurred in the opinion rendered by the

engineer and a lso noted that  ! ' . . .weight  of  ice and snow may have been the

tr igger ing device.  t t

8 .  Pet i t ioner ts  c la im for  re imbursement  for  damages susta ined to the

cot tage and boat  house tota led $10,660.00,  sa id amount  based on an est inate of

danages prepared by one Joseph Funk of Angelica, New York. The insurance

company,  as a resul t  o f  i ts  invest igat ion,  of fered a compromise set t lement  of

$21750 .00  and  sa id  o f f e r  h ras  accep ted  by  pe t i t i one r .  I n  a  l e t t e r  da ted  Ju l y  9 '

L982, the insurance company explained its position in the following manner:

"Llhile the position of the company was that the proximate
cause of  loss \ , {as not  a covered per i l ,  there l^ras recogni t ion
that  the weight  of  ice and snow had been a factor  in  th is
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loss and a compromise sett lement of $2 '750.00 was nade with
the insureds. I t

I t  was the insurance companyrs posit ion that the piers or pi l ings

which supported the cottage (constructed in the early 1940fs) had weakened due

to age and that this was the proximate cause of loss.

9. When the cottage shif ted off  i ts foundat ion, windows broke, doors

janmed, and wal1s were cracked. The est imate of damages prepared by Mr. Funk

(Findlng of Fact tt8", 
-W.) was not submitted into evidence nor ri/as any

evi-dence adduced at the heari-ng as to r^rhat portion of the estimate pertained to

repair ing the cottage and what port lon of the est imate pertained to repair ing

the  p ie rs  o r  p i l ings .

CONCLUSIONS OF LAW

A. That sect lon 165(c)(3) of the Internal Revenue Code providesr in part ,

that an individual may deduct t ' . . . losses of property not connected with a trade

or  bus iness ,  i f  such  losses  ar ise  f rom f i re ,  s to rm,  sh ipwreck ,  o r  o ther  casua l ty . . . t t .

B. That based on the record developed herein, we cannot conclude that the

damage sustained to pet i t ionerrs cottage was caused by an excessive bui ldup of

snor^r as opposed to the progressive deter iorat ion of the piers or pi l ings.

Pet i t ionerfs test imony that the damage was caused by the weight of snow on the

side and roof of  the cottage is afforded l i t t le or no weight since he is not

qualified as an expert on such matters to give opinion testimony as to what

caused the danage to the cottage. Furthermore, the only opi-nion from an

apparently qualified expert rtras that rendered by the insurance companyts

engineer, who stated in somewhat vague terms, "It seems likely that failure

would occur under the weight of the structure alone although it may have been

ini t iated by the weight of snow on the roof (eurphasis added)."  There is
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nothing of substance in the record to support that the buildup of snow on the

side and roof of  the cottage caused the damage.

Also, we draw the inference that the piers or pi l ings were deter iorated

from the fact, that petit,ioner accepted a compromlse settlement from his insurance

company which covered only 25.8 percent of the al leged total  damages. In sum'

pet i t ioner has fai led to sustain his burden of proof [Tax Law $689(e)]  to show

that the damages to his cottage and boat house arose from f i re,  storm or other

casualty and not progressive deter iorat ion (see Kenper v.  Cornn. '  30 T.C. 546,

a f f r d .  2 6 9  F . 2 d  L 8 4 ) .

C.  That  Treasury  Regu la t ion  S1.165-7(a)  (2 )  ( i i )  p rov ides  tha t :

"  ( i i )  The cost of  repairs to the property danaged is
acceptable as evldence of the loss of value i f  the taxpayer
shows that (a) the repairs are necessary to restore the
property to i ts condit ion immediately before the casualty,
(b) the amount spent for such repairs is not excessive'  (c)
the repairs do not care for more than the damage suffered,
and (d) the value of the property after the repairs does
not as a result  of  the repairs exceed the value of the
property inmediately before the casualty."

Assuning, arguendo, that the damage to pet i t ionerrs cottage and boat

house arose from f i re,  storm, shipwreck or other casualty,  the cost to repair

or replace deter iorated piers or pl l ings can not be clained as a deduct ion

sj,nce said repairs cared for more than the danage suffered (Treasury Regulation

S1.165-7(a) (2 ) ( i i ) (c ) ,  supra) .  l r l l thou t  a  b reakdown o f  the  es t imate  o f  damages

prepared by Mr. Funk (Finding of Fact "8ttand t '9"r  
-ggry.)  as to what port ion of

the  $10r660.00  represents  the  cos t  o f  repa i rs  to  the  p ie rs  o r  p i l ings '  i t  can

not be found that petiti-oner suffered a casualty loss which hras not compensated

by insurance. The $2r750.00 insurance reimbursement received by pet i t ioner may

have fu1ly covered the cost of  al l  repairs to the cottage and boat house

exclusive of the cost of  repairs to the piers or pi l ings.
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D.  That  the pet i t ion of  Robert  P.  Barzak is  denied and the Not ice of

Def ic iency dated January 22,  1982 ts  susta ined,  together  wi th such addi t ional

interest as may be lawfully due and owing.

DATED: Albany, New York STATE TAX COMMISSION

N0v 0 e 1984
PRESI


