
STATE OF NEI./ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Fred Baruch

for Redeterminat ion of a Def ic iency or Revision
of a Deterninat ion or Refund of Personal fncome
Tax under Article 22 of the Tax Law for the Year
1 9 8 0 .

AFFIDAVIT OF MAITING

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of July,  7984, he served the within not ice of Decision by cert i f ied
mai l  upon Fred Baruch, the pet i t ioner in the within proceeding, by enclosing a
true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Fred Baruch
P . 0 .  B o x  1 1 9
Grand Central  Stat ion
New York, NY 10017

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

That deponent further says that the said addressee is the pet. i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn t.o before me this
31s t  day  o f  Ju ly ,  7984.

t o a is te r
w sect ion



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Ju ly  31 ,  1984

Fred Baruch
P .0 .  Box  119
Grand Cent.ral Station
New York, NY 10017

Dear Mr. Baruch:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Comrnission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Suprene Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computation of tax due or refund al lowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building / i9, State Campus
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COI'IMISSION

Taxing Bureau' s Representat.ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

of

FRED BARUCH DECISION

for Redeterminat lon of a Def ic iency or for :
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1980. :

Pet i t ioner,  Fred Baruch, P.O. Box 119, Grand Central  Stat ion, New York,

New York 10017, f t led a pet i t ion for redeterml-nat ion of a def ic iency or for

refund of personal income tax under Article 22 of the Tax Law for the year

1 9 8 0 .  ( F i 1 e  N o .  3 8 5 0 7 ) .

A srnal l  c laims hearing was held before Al1en Caplowaith, Hearing Off icer '

at  the off i -ces of the State Tax Commission, Two World Trade Center,  New Yorkt

New York ,  on  January  9 ,  1984 a t  9 :15  A.M.  Pet i t ioner  appeared pro  se .  The

Audlt  Divis ion appeared by John P. Dugan, Esq. (W1111an.Fox, Esq.,  of  counsel) .

ISSUE

Whether pet i t loner is properly ent i t led to a resident tax credit  for tax

paid to the State of New Jersey on ganbling winnings.

FINDINGS OF FACT

1. Fred Baruch (hereinafter pet i t ioner) t iurely f i led a New York State

Income Tax Resident Return for the year 1980 whereon he reported garnbllng

l-ncome of $7,647.00. Ganbl- lng losses offsett ing said income were claLmed as an

itemized deduct ion. On such return, pet i t ioner reported wage income and

business income fron his act iv i t ies as an accountant.
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2. Pet i t ioner f i led a New Jersey Emergency Transportat ion Tax Nonresident

Return for 1980 whereon he reported "gambl ing winnings" of $4r25I.00 derived

f rom sa id  S ta te .  The tax  computed thereon o f  $38.66  was pa id  on  May 2 ,  1981.

3. On May 2, 1981, pet i t loner f i led a Claim For Credit  or Refund of

Personal Income Tax whereon he claimed a resident tax credit  of  $38.66. In

conjunct ion therewi"th,  he submitted a New York State Claim for Resident Tax

Credit form, a Summary of Other Credits and Taxes schedule, and a copy of the

aforestated New Jersey return.

4. On September 10, 1981, pet i t ioner r^ras lssued not i f icat ion that his

claim for credit  of  $38.66 was disal lowed in ful1 based on the fol lowing

explanat ion:

t tunder sect ion 620 of.  the Tax Law, a resldent credit  is al low-
able in relat ion to compensat ion for personal services performed in
another State, i -ncone from a business, t rade or profession carr ied on
in another State and income from the ownership of real or tangible
personal property in another State.

Since no services rdere performed in New Jerseyr no credit  is
being al l -owed. fr

5.  On July 26, 1982, the Audit  Divis ion issued a formal not ice of disal lowance

to pet i t ioner wherein his claim of $38.66 was denied in fu1l .

6.  Pet i t ioner contended that his clain should be al lowed since disal lowance

of such claim would const i tute ' rdouble taxat ionrr.

CONCLUSIONS OF LAI,J

A. That sect ion 620(a) of the Tax Law provides that:

"A resident shal l  be al lowed a credit  against the tax otherwise
due under this article for any income tax imposed for the taxable
year by another state of the United States, a pol i t ical  subdivis ion
of such state or by the Distr ict  of  Columbia, upon incone both
derived therefrom and subject to tax under this art ic le. t t
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B. That 20 NYCRR I2I.3(d),  as in effect dur ing the year at lssue,

provided that:

"The term t ineome derived from sources withinr another state or
the Distr ict  of  Columbia is construed so as to accord with the
def ini t ion of the term rderived from or connected with New York
sourcesr  se t  fo r th  in  Par t  131 tn  re la t ion  to  the  ad jus ted  gross
income of a nonresident indivldual.  Thus, the resident credit  is
allowable for income tax imposed by another jurisdlction upon comPen-
sat ion for personal services performed in the other jur isdict ion'
income from a business, t rade or profession carr ied on in the other
Jurisdict l -on and income from real or tangible personal property
si tuated in the other jur isdict lon. On the other hand, the resident
credit  is not al lowed for tax imposed by another jur isdict ion upon
income from intangibles, except where such incone ls from property
employed in a business, t rade or profession carr ied on in the other
ju r isd ic t ion . r l

C. That the New Jersey income tax rilas imposed on gambling income.

Accordingly,  s ince such income did not const i tute coupensat ion for personal

services performed in the other jur lsdiet ion, income from a business, t rade or

profession carr ied on ln the other jur isdict ion or income from real or tangible

personal property si tuated in the other Jur isdict ion, the resident tax credit

i s  no t  a l lowab le  to  pe t i t ioner  pursuant  to  20  NYCRR 121.3(d) .

D. That the pet i t ion of Fred Baruch is denled and the fornal-  not l -ce of

disal lowance dated Ju,Ly 26, 1982 ls hereby sustained.

Albanyr New York STATE TAX COMMISSION

JUL 31 1984
PRESIDENT

N'tr\


