
STATE OF MW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Blanche Baker

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personal fncome
Tax under Art icle 22 of the Tax law for the Year
1976.

Atr'FIDAVIT OF MAIIING

State of New York ]
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that. he is over 18 years of age, and that on the
29th day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon Blanche Baker, the petit ioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Blanche Baker
2000 Linwood Ave.
Fort Lee, NJ 07024

and by deposit ing same enclosed
post. off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
29th day of February, 1984.

a S

pursuant to Tax Law cec t ion 774

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that  the sa id addressee is  the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of t .he Petit ion
o f

Blanche Baker

for Redet.ermination of a Deficiency or Revision
of a Determination or Refund of Personal fncome
Tax under Art icle 22 of the Tax Law for the Year
r976.

AFFIDAVIT OF MAITING

State of New York ]
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
29Lh day of February, 1984, he served the within notice of Decision by
cert i f ied mail upon H. Sheldon Kaufman, the representative of the petit ioner
in the within proceeding, by enclosing a Lrue iopy thereof in a seiurely sealed
postpaid wrapper  addressed as fo l lows:

H. Sheldon Kaufman
1440 Broadway
New York,  NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn t.o before me this
29th day of February, 1984.

uthorize to admin ter  oa t
pursuant to Tax law sec t i on  174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February 29, 7984

Blanche Baker
2000 l inwood Ave.
For t  lee,  NJ 07024

Dear  Mrs .  Bake r :

Please take not ice of  the Decis ion of  the State Tax Commiss ion enclosed
herewith.

You have now exhaust.ed your right
Pursuant  to  sect ion(s)  690 of  the
adverse decision by the State Tax
Art ic le  78 of  the Civ i l  Pract ice
Supreme Court of the State of New
date of  th is  not ice.

of review at the administrat. ive level.
Tax Law, a proceeding in court to review an
Commission may be insti tuted only under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building l l9, State Campus
Albany, New York t2227
Phone i l  (Stg) 457-2070

Very t.ruly yours,

STATE TAX COMMISSION

c c : Pet i t ioner '  s  Representat ive
H. Sheldon Kaufman
1440 Broadway
New York,  NY 10018
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

BLANCHE BAKER

for Redeterninat ion of a Def lc iency or for
Refund of Personal Income Tax under AxtLcLe 22
of the Tax Law for the Yeax 1976

DECISION

Peti t ioner,  Blanche Baker,  2000 Llnwood Avenue, Fort  Lee, New Jersey

07024, f i led a pet i t ion for redeterminat lon of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1976 (Fi le No.

32236) .

A smal l  c laims hearing was held before Al len Capl-owalth, Hearing Off icer,

at the off ices of the State Tax CommissLon, Two World Trade Center,  New York,

New York, on Tuesday, May 10, 1983 at 10:45 A.M., with al l  br iefs to be subnit ted

by July 10'  1983. Pet i t loner appeared by I I .  Sheldon Kaufman, C.P.A. The Audit

Divis ion appeared by John P. Dugan, Esq. (Paul Lefebvre, Esg.,  of  counsel) .

ISSUE

Whether pet i t ioner was a person, as def ined ln sect ion 685(n) of the Tax

Law' under a duty to collect, truthfully account for and pay over the New York

State withholding taxes of Wesco Wire Goods Co.,  Inc. and, i f  such a person,

was her failure to collect, truthfully account for and pay over said withhoLding

taxes wl l l fu l .

FINDINGS OF FACT

1. On Apri l  30, L979, the Audit  Divis ion issued a Statement,  of  Def ic iency

to pet i t ioner,  Blanche Baker,  imposlng a penaltyr pursuant to sect ion 685(g) of

the Tax Law, equal in amount to the unpaid New York State wlthholdlng taxes due



-2-

and owing from Wesco Wire Goods Co.,  Inc. (herelnafter " ! ' Iesco"),  for the period

July 1, 1976 to December 31, L976. The aforementioned Statement was issued on

Lhe grounds that pet l t ioner l ras a person requlred to col lect,  t ruthful ly

account for and pay over the withhol-ding taxes due from tr'Iesco and that she

wil l fu l ly fai led to do so. Accordingly,  on Aprl1 30, L979, a Not ice of Def ic iency

was lssued to pet i t i -oner for 1976 in the amount of $2 1802,70.

2. Petittoner rdas secretary and treasurer of hlesco and also the owner of

one-half  of  l ts outstanding stock. Pet i t ionerts former husband, Benny Baker,

was president of Wesco and also a one-hal-f owner of its outstanding stock.

3. Prior to June 20, 1976 petltioner was active in the day to day operations

of Wesco. She had authori ty to sign corporate checks, made payments to creditors

and also served as Wescots bookkeeper.  The 1975 New York State Corporat lon Tax

Report was signed by pet i t ioner as secretary on June 15, L976.

4. Due to i rreconci lable mari tal  and bustness di f ferences pet i t ionerrs

former husband, on or about June 20, 1976, effect ively forced her out of

Wescors dai ly operat ions. Mr. Baker changed Wescots corporate checklng account

and all other bank accounts so that petitioner could no longer slgn corporate

checks or manage corporate funds. A new bookkeeper was hired to carry out the

dut ies and funct ions previously performed by pet i t ioner.

5. Pet i t ioner chal lenged her former husband for control  of  lJesco and

several court acti.ons followed, both in New Jersey as to divorce and in New

York with respect to Wescofs affairs.  On the advlse of her attorney, pet i t ioner,

from short ly after June 20, 1976 unt i l  approximately October 12, I976, would

visi t  l^Iescors off ices each day, however,  she was not al lowed to perform any

services. Pet i t ioner cont inued to receive her nornal salary during the perlod

June 20 ,  L976 to  October  12 ,  L976.
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6. As the result  of  the legal proceedlngs for the controL of Wesco, one

Robert B. Blaikie was appointed receiver for Wesco pursuant to the order of the

Supreme Court of  the County of New York dated October 12, 1976. During the

perlod of receivership Benny Baker remained active in Weseots day to day

affairs as evldenced by his sl-gnature on Fonn IT-2103, Reconcl- l i -at ion of

Personal Income Tax Withheld, dated February 28, 1977. Pet i t ioner did not

vls i t  lJescots off ices nor did she receive any salary from the corporat ion after

October 12, L976. Wesco was ul t iuratel-y dissolved, however,  al l  funds generated

from said dissolut ion were p1-edged to secure certain bank loans.

7. The Internal Revenue Service issued a 1007" personal penalty assessment

to petltioner equal in amount to the past due Federal withholdlng taxes of

Wesco, Petttioner attended a conferenee wlth representatlves from the Internal

Revenue Servlce concernlng her l iabi l i ty for said 1002 personal penal- ty assessment.

As the result  of  said conference pet i t ionerfs arguments were placed ln wrl t ing

vla a let ter dated March 4, 1980. As of the date of the hearing held herein

the Internal Revenue Service has taken no action to either collect or cancel-

the penalty assessment issued against pet l t loner.

CONCTUSIONS OF LAW

A. That for the period in quest lon, July 1, L976 to December 31, 1976'

petittoner was not a person as defined in section 685(n) of the Tax Law undet

a duty to col lect,  t ruthful ly account for and pay over the New York State

wlthhoLdtng taxes of l {esco. That on or about June 20, L976 pet i t ioner l tas

prohlbi ted from part ic lpat ing in l {escots dal1y operat ions or decision maklng

process .  That  a f te r  June 20 ,  1976 pe t i t ioner  had no  cont ro l  over  Wescots

f inances nor could she direct pa)rment to Wescots creditors.  That slnce pet i t ioner

was not a person required to col lect,  t ruthful- ly account for and pay over the
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New York State rdithholdlng taxes of Wesco during the perf-od ln question, she

cannot be held l lable for a personal penalty assessment issued pursuant to

sect ion 085(g) of the Tax Law for said period.

B. That the petition of Blanche Baker is granted and that the Notice of

Def ic lency dated Apri l  30, L979 Is cancel led in l ts ent i rety.

DATED: Albany, New York STATE TAX COWISSION

FEB 2 9 1984
PRESIDENT


