
STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Orthan Bailey
AIT'IDAVIT OF MAII,ING

for Redeterninat ion of a Def ic iency or for Refund
of New York State Personal Income and Unincorporated
Business Taxes under Articles 22 and 23 of the Tax
law and New York City Personal fncome Tax under
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Years 1978 and 1979.

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
31st day of December, 1984, he served the within not ice of Decision by
cert i f ied mai l  upon Orthan Bai ley, the pet i t i ,oner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Orthan Bai ley
91 Boerum St. ,  #ZZR
Brooklyn, NY 172A6

and by deposit ing same enclosed
post off ice under the exclusive
Service r+ithin the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
31st day of December, 1984.

Authorized administer oaths

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

pursuant to Tax law sect ion 174



STATE OF NEW YORK

STATE TAX COI'TMISSION

In the Mat.ter of the Petition
o f

Orthan Bailey

for Redeterminat ion of a Def ic iency or for Refund
of New York State Personal Income and Unincorporated
Business Taxes under Articles 22 and, 23 of the Tax
law and New York City Personal Income Tax under
Chapter 46, Ti t le T of the Administrat ive Code of
the City of New York for the Years 1978 and, 1979.

Thornas W. Martin
420 Kingston Avenue
Brooklyn, NY 11225

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

State of New York :
s s .  :

County of Albany :

David Parchuck, being duly sworn, deposes and says that he is an enployee
of the State Tax Commission, that he is over 18 years of age, and that on the
31st day of December, L984, he served the within not ice of Decision by
cert i f ied mai l  upon Thomas I{ .  Mart in,  the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

AT'FIDAVIT OF MAILING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

That deponent. further says that. the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said h'rapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to
31s t  day

c-q

Authorized
pursuant to

before me this
of December, 7984.

adninister oaths
Tax Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 31, 1984

Orthan Bailey
91 Boerum St., t l22R
Brooklyn, NY 71206

Dear  Mr .  Ba i ley :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690, 722 & 1312 of the Tax Law and Chapter 46, Ti t le T
of t 'he Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
traw Bureau - Litigation Unit
Bui lding / /9,  State Campus
A1bany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TN( COMMISSION

cc: Pet i t ioner 's Representat ive
Thomas l./. Martin
420 Kingston Avenue
Brooklyn, NY 11225
Taxing Bureau' s Representative



STATE 0F NELI YoRK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

ORTHAN BAII,EY

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income and
Unincorporated Business Taxes under Art ic les 22
and 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46, Ti t le T
of the Adrninistrative Code of the City of New
York for the Years 1978 and 1979.

DECISION

Pet. i t ioner,  Orthan Bai ley, 91 Boerum Street,  Apt.  22R, Brooklyn, New York

11206, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State personal income and unincorporated business taxes under Art ic les

22 and 23 of the Tax Law and New York City personal income tax under Chapter 46,

Ti t le T of the Administrat ive Code of the City of New York for the years 1978

and 1979 (Fi le Nos. 37239 and 37331).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  January  12 ,  1984 aL  1 :15  P.M. ,  w i th  f ina l  b r ie fs  submi t ted  on

August 9, 1984. Pet i t ioner appeared with Thomas W. Mart in,  C.P.A. The Audit

Divis ion appeared by John P. Dugan, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSI]E

Whether f ie ld audit  adjustments attr ibut ing addit ional income to pet i t ioner

for personal and unincorporated business tax purposes for the years 1978 and

1979 were  proper .
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FINDINGS OF FACT

1. Orthan Bai ley and his wife,  Al ice Bai ley, t imely f i led a New York

State fncome Tax Resident Return (with City of New York Personal Income Tax)

for each of the years 1978 and 1979 under f i l ing status "Marr ied f i l ing separately

on one Return".  0n such returns, 0rthan Bai ley (hereinafter pet i t ioner)

repor ted  bus iness  income o f  $10,700.00  (1978)  and $3 ,819.56  (1979)  der ived  f rom

his act iv i t ies engaged in as a taxicab owner and operator.  Pet i t ioner did not

f i le an unincorporated business tax return for ei ther year at issue herein.

2. On February 4, 7982, the Audit  Divis ion issued two (2) statements of

audit  changes to pet i t ioner.  One such statemenL was issued with respect to New

York State and City personal income taxes. The other statement was issued with

respect to unincorporated business tax. Both statements, which were issued

as the result  of  a f ie ld audit ,  showed adjustments for "addit ional funds

requ i red"  o f  $9 ,455.00  fo r  1978 and $21,384.00  fo r  1979.  Accord ing ly ,  two (2 )

not ices of def ic iency were issued against pet i t ioner on March 30, 1982. One

such not ice asserted addit ional New York State and City personal income taxes

o f  $ 3 , 8 4 5 . 2 1 ,  p e n a l t i e s  o f  $ 1 9 2 . 2 6 ,  p l u s  i n t e r e s t  o f  $ 8 5 0 . 8 1 ,  f o r  a  t o t a l  d u e

of  $4r888.28 .  The o ther  no t ice  asser ted  un incorpora ted  bus iness  tax  o f

$ 7 , 2 4 0 . 0 0 ,  p e n a l t i e s  o f  $ 5 6 5 . 2 0 ,  p l u s  i n t e r e s t  o f  $ 2 9 2 . 7 0 ,  f o r  a  t o t a l  d u e  o f

$2 ,097.90 .  Sa id  pena l t ies  were  asser ted  fo r  persona l  income tax  purposes  under

sect ions 685(b) of the Tax law and T46-185.0(b) of the Administrat ive Code of

the City of New York for negl igence. For unincorporated business tax purposes,

sa id  pena l t ies  were  asser ted  under  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(b)  o f

Art ic le 22 of the Tax law, as incorporated into Art ic le 23 by sect ion 722(a) of

the Tax Law, for fai lure to f i le unincorporated business tax returns, fai lure

to pay the taxes determined to be due and negl igence, respect ively.
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3. The aforestated f ie ld audit  adjustments were determined using the cash

avai labi l i ty analysis method of income reconstruct ion as fol lows:

Requirements (Cash Out):
Machinery, Equipment
Deposits to Checking Account
Deposits to Savings Account
Business Expenses Paid by Cash
loan to Inter Boro Acres

Total Requirements

Dividend
Gross Receipts -  Business
Loan - Lincoln Savings Bank
Cash Drawing - Savings Account
Cash Reserve loan

Total  Sources

Short.age
Cash Living Expenses

Addit ional Income

Expenditure Item

Food
Outside Meals
Clothing
Medical Expenses
Ut i l i t i es
laundry - Dry Cleaning
Auto Expense
Vacat ion -  Travel
Pocket Money

Total  l iv ing Expenses
less :  Pa id  by  Check
Cash Living Expenses

7978

$  500 .00
42 ,703 .73
2 ,7  63  . 52
4 ,38L  . 36

-0 -

$49  , 7  48  . 6L

$  9  ,254 .99
33 .74

23,006.27
10  , 000 .00
1  ,  700 .00
3  , 298 .88

$47  ,293 .28

$  2 ,455  . 33
7  , 000 .00

$_1.455-33

7979

$  -0 -
4A,899.98
4 ,600 .00
5  ,392 .27
2 ,000 .00

$52,892.25

$11 ,981 .79
-0 -

78,A07 .24
-0 -

8 ,984 .51
1  ,535  .  08

$40 ,508 .  62

$  12  ,383  .  63
9 ,  ooo.  oo

$2r_,383-_63

4.  The cash l iv ing expenses as appl ied in  the above analys is  were est imated

by the Audi t  Div is ion as fo l lows:

Estirnated Expense
1978 7979

$  3 ,  120 .00
1  , 040 .  00

850 .00
5  , 000 .00
1  , 800 .00

520 .00
1  , 040 .  00
1  ,500  .  00
1  ,  o4o .  o0

$15 ,910 .00
8 ,520 .00 ,

$1,390-p8'

$  3 ,120 .00
1  , 040 .00

850 .00
3 ,000 .00
1  , 800 .  00

520 .  00
1,o4o.oo
1.  ,500 .  00
1,o4o.oo

$13 ,910 .00
4 ,832 .00 ,

5-9,-o-28--oo'

1 
Th. computed cash living

were  rounded to  $7 ,000.00  and
ana lvs is .

e x p e n s e s  o f  $ 7 , 3 9 0 . 0 0  ( 1 9 7 8 )

$ 9 , 0 0 0 . 0 0 ,  r e s p e c t i v e l y ,  i n
and  $9  ,078 .00  (1979)

the cash availabi l i ty

Sources  (Cash In ) :
Wi fe rs  Sa lary  (Net )
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5 .  Pet i t ioner 's  fami ly  cons is ted  o f  h imse l f  and h is  w i fe  in  7978.

According to their  federal  tax return, a nephew resided with them during 7979.

Said return indicated that pet i t ioner and his wife provided more than half  of

their  nephewrs support  dur ing 1979.

6. As the result  of  a Tax Appeals Bureau pre-hearing conference, certain

adjustrnents were made to the cash avai labi l i ty analysis as fol lows:

7978 L979

( a )  D e p o s i t s  t o  S a v i n g s  ( 9 1 , 3 6 3 . 5 2 )
(b)  Bus iness  Expenses  Pa id  by  Cash (  $Z. t t )  ($  223.17)
(c )  Wi fe 's  Sa la ry  (Net )  n  494.00  446.0A
(d)  loan to  fn te r  Boro  Acres2 (  2 ,000.00)

Totar Adjustments (S1,ZSZ.8) (${7t7.17)

At the hearing held herein, the Audit  Divis ion conceded the aforestated

ad jus tments .

7. Pet i t ioner submitted documentat ion establ ishing that a deposit  of

$4,600.00 made into his savings account on March 5, 7979 was actual ly his

brother 's money. Said sum was sent to pet i t ioner by check dated February 16,

L979 from his brother in the Virgin Is lands for pet i t ioner to hold for safe-

keeping. However,  the record shows that pet i t ioner withdrew $4r950.00 from the

same account on Apri l -  26, 7979. No information was provided by pet i t ioner to

show where the $4,950.00 withdrawal was appl ied.

8 .  Pet i t ioner  es tab l i shed tha t  on  January  18 ,  7979 he  rece ived $1r350.00

on sett lement of a lawsuit  result ing from a traf f ic accident.  Pet i t ioner was

not credited with this amount as a source of funds on the cash avai labi l i ty

ana lys is .

2 ra *""
Boro Acres

determined
was paid by

during the pre-hearing conference
check rather than cash.

that the loan to Inter
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9. Based on information submitted by pet i t ioner,  the Audit  Divis ion

conceded to  a  reduc t ion  o f  pe t i t ioner 's  1979 cash l i v ing  expenses  f rom $9r000.00

to  $6 ,633.86  as  fo l lows:

I tem

Food
Outside Mea1s
Clothing
Medical Expenses
Ut i l i t i es
Laundry, Dry Cleaning, Recreat ion,

llagazines, Papers and Books
Auto Expense and Transportation
Vacat ion, Travel
Pocket Money

Total  1979 Cash l iv ing Expenses

A. That pet i t ioner has fai led to show what

withdrawal on Apri l  26, 7979. Accordingly,  i t  is

said withdrawal were used to repay his brother.

pet i t ioner is properly ent i t led to an addit ional

Estimated Cash
Expenditure for 1979

$1 ,515 .00
1  , 040 .00

'0 -
r ,328 .86

150 .00

520.00
1  , 040 .  00

-0 -

u s e  h e  m a d e  o f  t h e  $ 4 , 9 5 0 . 0 0

conc luded tha t  $4 ,600.00  o f

This being the case, al though

s o u r c e  o f  c a s h  o f  $ 4 , 6 0 0 . 0 0

10. With respect to pet i t ioner 's cash l iv ing expenses for 1978, the Audit

D iv is ion 's  pos i t ion  is  tha t  no  ad jus tments  a re  v rar ran ted  and the  $7r000.00 ,  as

est imated on the cash avai labi l i ty analysis,  should stand. Although changes

were made to certain individual i tems comprising the total  cash l iv ing expenses,

the Audit Division claims the net total for 1978 should remain unchanged based

on its analysis of the information submitted by petitioner subsequent to the

hearing held herein.

l l .  Pet i t ioner submitted no documentat ion which would establ ish that he is

properly ent i t led to a greater reduct ion in cash l iv ing expenses for ei ther

year at issue than that made by the Audit  Divis ion based on i ts analysis of the

mater ial  submitted by him subsequent to the hearing held herein.

CONCIUSIONS OF tAI,f
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represent ing  the  depos i t  o f  h is  b ro ther 's  $4 ,600.00  on  March  6 ,  7979,  the

withdrawal of $4,950.00 on ApriL 26, 1979, which was included in cash drawing

as  a  source ,  i s  a lso  to  be  ad jus ted  by  $41600.00  thereby  o f fse t t ing  the  depos i t .

B .  That  pe t i t ioner  i s  p roper ly  en t i t led  to  c red i t  o f  $1 ,350.00  as  an

addit ional source for 1979, said amount represent ing damages received on

January 18, 1979 result ing from a traf f ic accident.

C.  That  the  ad jus tments  o f  $1 ,252.23  fo r  7978 and $7 ,777.77  fo r  1979 nade

at the pre-hearing conference and conceded as correct by the Audit  Divis ion are

hereby al lowed.

D. That the total  cash l iv ing expenses for 1979 are hereby reduced from

$ 9 , 0 0 0 . 0 0  t o  $ 6 , 6 3 3 . 8 6  ( s e e  F i n d i n g  o f  F a c t  " 9 " ,  s u p r a ) .

E. That.  the pet i t ion of Orthan Bai ley is granted to the extent provided

in  Conc lus ions  o f  Law t tBr t , r rCI  and i lD t t ,  supra ,  and,  except  as  so  gran ted ,  sa id

pet i t ion is,  in al l  other respects, denied. The Audit  Divis ion is hereby

directed to adjust the two not ices of def ic iency dated March 30, 1982 to be

consistent with the decision rendered herein.

DATED: Albany, New York

Drc 31 1gB4
STATE TAX COMMISSION

PRESIDENT

e Hu- t
R r



rA-36 (e176) Sta te  o f  New York  - 'Depar tment  o f  Taxat ion  and F inance
Tax Appeals Bureau

REQUEST FOR BETTER ADDRESS

PLease f ind most recent address of taxpayer descr ibed below; return to person named above.

Soc ia l  Secur i ty  Number Date  o f  Pe t i t i on
/ ) 7-e-c.- - 12 '1 i

Resu l t s  o f  sea rch  by  F i l es

Reques tfl.blppeafs 
Bureau

Room lO7 . Bldg. 1t9
State Carnpus

TJtt lpp"afs Bureau
Room tO7 . Eldg, #9
Slalo Canrpus

Date of Request

/,/^4/r

? t 0 -oen-L?"., a(2. , 
*2 

",4f l  / ,a  - ; - /
U.t*n4-(V-rz-,'// ' - 'f- z I ? zt 6

/ - /

a d d r e s s :

Sec t i on Sea  r ch

PERMANENT RECORD

FOR INSERTION IN TAXPAYER'S FOLDER
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December  31 ,  7984

Orthan Bailey
91 Boerum St., t l22R
Brooklyn, NY 7t206

Dear  Mr .  Ba l ley :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant  to  sec t ion(s )  690,  722 & 1312 o f  the  Tax  law and Chapter  46 ,  T i t le  T
of the Administrat ive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Comnission may be inst i tuted only
under Atticle 78 of the Civil Practice Law and Rules, and must be corunenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this not ice.

Inquir ies concerning the conputat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - litigation Unit
Bui lding /19, State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner t  s Representat ive
Thomas W. Martin
420 Kingston Avenue
Brooklyn, NY 11225
Taxing Bureau' s Representat ive



STATE OF NEItr YORK

STATE TAX COMI,IISSION

In the Matter of the Pet i t ion

o f

ORTHAN BAILEY

for Redeterminat ion of a Def ic iency or for
Refund of New York State Personal Income and
Unincorporated Business Taxes under Art ic les 22
and 23 of the Tax Law and New York City
Personal Income Tax under Chapter 46, TitLe T
of the Administrative Code of the City of New
York for the Years 1978 and 1979.

DECISION

Peti t ioner,  orthan Bai ley, 91 Boerum street,  Apt.  22R, Brooklyn, New York

7nA6, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

New York State personal income and unincorporated business taxes under Art ic les

22 and 23 of the Tax law and New York City personal income tax under Chapter 46,

Ti t le T of the Administrat ive Code of the City of New York for the years 1978

and t979 (Fi1e Nos. 37239 and 37331).

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Comrnission, Two World Trade Center,  New York,

New York ,  on  Januarv  r2 r  1984 a t  1 :15  P.M. ,  w i th  f ina l  b r ie fs  submi t ted  on

August 9, 1984. Pet i t ioner appeared with Thomas W. Uart in,  C.P.A. The Audit

Divis ion appeared by John P. Dugan, Esq. (Anne Murphy, Esq.,  of  counsel) .

ISSUE

Whether f ie ld audit  adjustments attr ibut ing addit ional income

for personal and unincorporated business tax purposes for the years

1979 were  proper .

to pet i t ioner

1978 and
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FINDINGS OF FACT

1. Orthan Bai ley and his wife,  Al ice Bai ley, t imety f i led a New York

State fncome Tax Resident Return (with City of New York Personal Income Tax)

for each of the years 1978 and 1979 under f i l ing status "Marr ied f i l ing separately

on one Return'r .  On such returns, Orthan Bai ley (hereinafter pet i t ioner)

repor ted  bus iness  income o f  $10,700.00  (197S)  and $3 ,819.56  (1979)  der ived  f rom

his act iv i t ies engaged in as a t .axicab or^rner and operator.  Pet i t ioner did not.

f i le an unincorporated business tax return for ei ther year at issue herein.

2. On February 4, 1982, the Audit  Divis ion issued two (2) statements of

audit changes to petitioner. One such statement was issued with respect to New

York State and City personal income taxes. The other statement was issued with

respect to unincorporated business tax. Both statements, which were issued

as the result  of  a f ie ld audit ,  showed adjustments for "addit ional funds

requ i red"  o f  $9 ,455.00  fo r  1978 and $21,384.00  fo r  7979.  Accord ing ly ,  two (2 )

not ices of def ic iency r ,rere issued against pet i t ioner on March 30, 1.982. One

such not ice asserted addit ional New York State and City personal income taxes

o f  $ 3 , 8 4 5 . 2 1 ,  p e n a l t i e s  o f  $ 1 9 2 . 2 6 ,  p l u s  i n t e r e s t  o f  $ 8 5 0 . B 1 ,  f o r  a  t o t a l  d u e

of  $4 '888.28 .  The o ther  no t ice  asser ted  un incorpora ted  bus iness  tax  o f

$ 1 1 2 4 0 . 0 0 ,  p e n a l t i e s  o f  $ 5 6 5 . 2 0 ,  p l u s  i n t e r e s t  o f  $ 2 9 2 . 7 0 ,  f o r  a  t o t a l  d u e  o f

$21097.90. Said penalt ies srere asserted for personal income tax purposes under

sect ions 685(b) of the Tax law and T46-185.0(b) of the Administrat ive Code of

the City of New York for negl igence. For unincorporated business tax purposes,

sa id  pena l t ies  v /e re  asser ted  under  sec t ions  685(a) (1 ) ,  685(a) (2 )  and 685(b)  o f

Art ic le 22 of the Tax law, as incorporated into Art ic le 23 by sect ion 722(a) ot

the Tax Law, for fai lure to f i le unincorporated business tax returns, fai lure

to pay the taxes determined to be due and negl igence, respect ively.
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3. The aforestated f ie ld audit  adjustments were determined using the cash

avai labi l i ty analysis method of incone reconstruct ion as fol lows:

Requirements (Cash Out):
Machinery, Equipment
Deposits to Checking Account
Deposits to Savings Account
Business Expenses Paid by Cash
Loan to fnter Boro Acres

Total  Requirements

Sources  (Cash In ) :
Wi fe 's  SaIary  (Net )
Dividend
Gross Receipts -  Business
loan - Lincoln Savings Bank
Cash Drawing - Savings Account
Cash Reserve Loan

Total  Sources

r978

$  500 .00
42 ,103 .73

2 ,763 .52
4 ,38L .36

-0 -

Frgl76t:n

$  9  ,254 .99
33 .  14

23 ,0A6 .27
10 ,000 .  o0

1  , 700 .00
3  , 298  . 88

$47 ,293.28

$  2  ,455  .33
7  , 000 .  00

$_-9*455-33

r979

$  -0 -
40 ,899 .98
4 ,500 .00
5 ,392 .27
2  , 000 .00

s52,892.25

$11 ,981 .79
-0 -

78,OA7 .24
-0-

B ,984 .5  1
1  ,535  .  08

$40  ,508  .62

$  12  ,383  .  63
9  , 000 .  00

$21,383-_63

by

Shortage
Cash Living Expenses

Addit ional Income

4. The cash l iv ing expenses

the Audit  Divis ion as fol lows:

Expenditure I tem

Food
Outside Meals
Clothing
Medical Expenses
Uti l i t ies
laundry - Dry Cleaning
Auto Expense
Vacat ion -  Travel
Pocket Money

Tota1 Living Expenses
Less :  Pa id  by  Check
Cash l iv ing Expenses

as appl ied in  the above analys is  were est imated

Estimated Expense
L978 7979

$  3 ,120 .00
L  ,  o4o .  00

850 .00
5  , 000 .00
L  ,800  .00

520 .00
1  , 040 .00
1  ,500  .  00
1 ,040 .  00

$15 ,910 .00
8 ,520 .  00 ,

s  7J90 .00 '

$  3 ,  120 .00
1  , 040 .00

850 .00
3 ,000 .  00
1  , 800 .00

520 .00
1  , 040 .  00
1  , 500 .00
1  , 040 .00

$  13  , 910  .  00
4 ,832 .00 ,

S -9 .078 .00 '

.l
* The computed cash l iv ing

were  rounded to  $7 ,000.00  and
ana lys is .

e x p e n s e s  o f  $ 7 , 3 9 0 . 0 0  ( 1 9 7 8 )
$9r000.00 ,  respec t ive ly ,  in

and  $9 ,078 .00  (1979 )
the cash availabi l i ty
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5 .  Pet i t ioner rs  fami ly  cons is ted  o f  h i rnse l f  and h is  w i fe  in  1978.

According to their  federal  tax return, a nephew resided with them during 7979.

Said return indicated that pet i t ioner and his wife provided more than half  of

their  nephewrs support  dur ing 1979.

6. As the result  of  a Tax Appeals Bureau pre-hearing conference, certain

adjustments were made to the cash avai labi l i ty analysis as fol lows:

L97B 1979

(a) Deposits to Savings
(b) Business Expenses Paid by Cash
(c) I+r i fe '  s Salary (Net) .
(d )  Loan to  In te r  Boro  Acres '

Total  Adjustments

( $1  , 363  . 52 )
(  382.7L)

494.00
($  223 .77 )

446 .00
(  2 ,ooo.oo)
Gl.lJl-_!l_)

At the hearing held herein, the Audit  Divis ion conceded the aforestated

adjustments.

7. Pet i t ioner submitted documentat ion establ ishing that a deposit  of

$4 ,600.00  made in to  h is  sav ings  account  on  March  5 ,  7979 was ac tua l l y  h is

brother 's money. Said sum was sent to pet i t ioner by check dated February 16,

1979 from his brother in the Virgin Is lands for pet. i t ioner to hold for safe-

keeping. However,  the record shows that pet i t ioner withdrew $4,950.00 from the

same account on Aryr i I  26r 7979. No information was provided by pet iLioner to

show where  the  $4r950.00  w i thdrawal  was  app l ied .

8 .  Pet i t ioner  es tab l i shed tha t  on  January  18 ,  1979 he  rece ived $1r350.00

on sett lement of a lawsuit  result ing from a traf f ic accident.  Pet i t ioner hras

not credited with this amount as a source of funds on the cash availability

ana lys is .

2 
I t  was determined

Boro Acres was paid by
during the pre-hearing conference that
check rather than cash.

the loan to fnter
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9- Based on information submitted by pet i t ioner,  the Audit  Divis ion

conceded to  a  reduc t ion  o f  pe t i t ioner 's  7979 cash l i v ing  expenses  f rom $9r000.00

to  $6  ,633.86  as  fo l lows:

I ten

Food
Outside Meals
Clothing
Medical Expenses
Uti l i t ies
laundry, Dry Cleaning, Recreat ion,

Magazines, Papers and Books
Auto Expense and Transportation
Vacat ion, Travel
Pocket Money

Total  1979 Cash Living Expenses

A. That pet i t ioner has fai led to show what

withdrawal on Apri l  26, 1979. Accordingly,  i t  is

said withdrawal were used to repay his brother.

pet i t ioner is properly ent i t led to an addit ional

Estimated Cash
Expenditure for 1979

$1 ,515 .00
1 ,a44 .00

-0 -
L ,328 .86

150 .00

520 .00
L ,040 .  00

-0 -

use he  nade o f  the  $4 ,950.00

conc luded tha t  $4 ,600.00  o f

This being the case, al though

s o u r c e  o f  c a s h  o f  $ 4 , 6 0 0 . 0 0

10. l l i th respect to pet i t ionerrs cash l iv ing expenses for 1978, the Audit

D iv is ion 's  pos i t ion  is  tha t .  no  ad jus tments  a re  war ran ted  and the  $7 ,000.00 ,  as

est imated on the cash avai labi l i ty analysis,  should stand. Although changes

r+ere made to certai-n individual iterns comprising the total cash living expenses,

the Audit  Divis ion claims the net total  for 1978 should remain unchanged based

on i ts analysis of the information submitted by pet i t ioner subsequent to the

hearing held herein.

11- Pet i t ioner submitted no documentat ion which would establ ish that he is

properly ent i t led to a greater reduct ion in cash l iv ing expenses for ei ther

year at issue than that made by the Audit  Divis ion based on i ts analysis of the

material subrnitted by him subsequent to the hearing held herein.

CONCIUSIONS OF LAl,l
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represent ing  the  depos i t  o f  h is  b ro ther ts  $4r600.00  on  March  6 ,  1979,  the

withdrawal of $4,950.00 on Apri l  26, 1979, which was included in cash drawing

as  a  source ,  i s  a lso  to  be  ad jus ted  by  $41600.00  thereby  o f fse t t ing  the  depos i t .

B .  That  pe t i t j .oner  i s  p roper ly  en t i t led  to  c red i t  o f  $1 ,350.00  as  an

addit ional source for 7979, said amount represent ing damages received on

January 18, 1979 result ing from a traf f ic accident.

C.  That  the  ad jus turen ts  o f  $1 , ,252.23  fo r  7978 and $7 ,777.17  fo r  1979 made

at the pre-hearing conference and conceded as correct by the Audit  Divis ion are

hereby al lowed.

D. That the total  cash l iv ing expenses for 7979 are hereby reduced from

$ 9 , 0 0 0 . 0 0  t o  $ 6 , 6 3 3 . 8 6  ( s e e  F i n d i n g  o f  F a c t  " 9 " ,  s u p r a ) .

E. That the pet i t ion of Orthan Bai ley is granted to the extent provided

in  Conc lus ions  o f  law i tB t r ,  t tC t tand t tDr r ,  supra ,  and,  except  as  so  gran ted ,  sa id

pet i t ion is,  in al l  other respects, denied. The Audit  Divis ion is hereby

directed to adjust the two not ices of def ic iency dated March 30, 19B2 to be

consistent with the decision rendered herein.

DATED: Albany, New York

DEC 31 1984

STATE TAX COMMISSION

,-:7oc[-UrdLAr5 44/\_
PRESIDENT

SSIONER-


