
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion
o f

Emory L. Arney

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Personai income Tax
under Art icie 22 of the Tax Law for the Years 1973
&  l v  1 4 .

That deponent further says
herein and that the ad<iress set
of  the pet i t ioner .

Sworn to before me this
9th day of  March,  1984.

State of New York ]
ss .  :

County of Aibany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
9th day of March, 1984, he served the within notice of Decision by cert i f ied
mail upon Emory L. Arney, the petit ioner in the within proceeding, by enclosing
a true copy t.hereof in a securely sealed postpaid wrapper addressed as foi lows:

Emory L. Arney
4 i iv ingston St .
Valhai ia ,  NY i0595

and by deposit ing same enciosed in a postpaid properly addressed wrapper in a
post off ice under the exciusive care and cusLo<iy of the United States Postal
Service within the State of New York.

AFFiDAVIT OF MAIIiNG

that the said addressee is the petit ioner
forth on said wrapper is the last known address

Authoriz t o a
pursuant



STATE OF NEW YORK
STATE TAX COMMiSSION

ALBANY,  NEW YORK 12227

March  9 ,  i 984

Emory l. Arney
4 L iv ingston St .
Valhai la ,  NY 10595

Dear Mr.  Arney:

P1ease take notice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of review at the administrative level.
Pursuant to section(s) 6g0 of the Tax law, a proceeding in court to review an
adverse <iecision by the State Tax Commission may be insti tuted only under
Article 78 of the Civi l  Practice Law and Ru1es, and must be commenced in the
Supreme Court of the State of New York, Albany CounLy, within 4 months from the
date of  th is  not ice.

Inquir ies concerning the comput.ation of tax due or refun<i al lowed in accordance
r+i th  th is  dec is ion mav be a<idressed to:

NYS Dept.. Taxation and Finance
Law Bureau - I i t . igation Unit
Buiiding i i9, Siate Campus
Albany, New York i2227
Phone r i  (518)  457-2AiA

Very truly yours,

STATE TAX COMI{ISSION

cc:  Taxing Bureau's  Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat ter the  Pe t i t i on

EMORY L. ARNEY DECISION

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under ArtIeIe 22
of the Tax Law for the Years 1973 and L974.

Pet i t , ioner,  Emory L. Arneyr 4 Llvingston Street,  Valhal la,  New York 10595'

filed a peticion for redetermination of a defici-ency or for refund of personal

income tax under Art ic l-e 22 of the Tax Law for the years 1973 and 1974 (Fi l -e

N o .  3 1 6 1 0 ) .

A snal1 claims hearing was held before Al-l-en Caplowaith, Ilearing Officer'

at  the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  June 21 ,  1983 a t  9 :15  A.M. ,  w i th  a l l  b r ie fs  to  be  submi t ted  by

July 21, 1983. Pet i t ioner appeared gg se. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

of

o f

I .  Whether

pet i t ioner rs  New

II.  Whether

incorporating Federal audit changes into the computatlon of

York State tax l labi l i ty was proper.

pet i t ioner is ent i t led to a resident tax credit .

FINDINGS OF FACT

1. Emory L. Arney (hereinafter pet l t loner) fai led to f i le New York State

personal income tax returns for the years 1973 and L974.

2. On January L6, 1980, the Audit  Divis ion issued a Statement of Audit

Changes to petitioner wherein his total New York lncome for each year at issue

was computed from his Federal returns as adjusted by Federal audit changes of
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June 15  ,  Lg76 (1973)  and December  16  ,  L976 (1974) .  Accord lng ly ,  a  Not iee  o f

Def ic iency rdas issued against pet i t ioner on ApriL 14,1980 assert lng personal

income tax  o f  $77S.56,  p lus  pena l t ies  and in te res t  o f  $705.59 ,  fo r  a  to ta l -  due

of  $1 ,484.15 .  Sa id  pena l t ies  were  asser ted  pursuant  to  seet ions  685(a) (1 )  and

685(a) (2) of rhe Tax Law for failure to file L973 and, 1974 rehtrns and fail-ure

to pay the tax determined to be due, respectively.

3. The Federal  audit  changes incorporated into the computat l -on of pet i t lonerts

New York Sfate personal income tax l labLl i ty were as fol lows:

Amount Shown Corrected
r973 0n Return Amount A{justment

Loss  $  4 ,500 .00  $  -0 -  $4 ' 500 '00
Buslness expenses 10,  795 .  00 8,  607 -  00 2 '  188 '  00
S tandard  deduc t i on  1 ,000 .00  7 f5 .00  285 .00 '

197 4

L o s s  4 , 5 0 0 . 0 0  - 0 -  4 , 5 0 0 '  0 0
B u s i n e s s  e x p e n s e s  L 3 , 5 2 7 , 0 0  8 r 6 0 7 . 0 0  4 , 9 2 0 ' 0 0
Standard  deduct ion  248.00  1 ,000.00  (752 '00)

4. In protest ing the def ic iency at issue, pet i t loner ini t ia l-1-y argued

that he was a resident of Pennsylvania. However, during the hearing held

herein, he conceded that he was a New York State resident dur ing 1973 and L974.

5. Pet i t ioner f l l -ed a Federal  c lairn for refund for each year at issue on

Septenber 22, 1978. Based on such claims, he contended that the aforestated

Federal audiL changes were subsequently cancelled. Although he was granted

suffj.cient time subsequent to the hearlng to support such contention, he failed

t o  d o  s o .

6. Petitioner contended that he is entitled to a net operating loss

carryforward of $3,000.00 for 1973 and L974 based on a loss sustalned in 1971;

however, no evidence was submitted to supPort sueh contention.
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7. Pet i t ioner did not f i le New York State returns for L973 and L974 based

on his belief that he was a Pennsylvania resident. Ile assumed that since he

was employed in Pennsylvania, he was not required to flLe New York State

returns.

8. Pet i t ioner did not f i le a Pennsylvania State income tax return for

either year at issue. The record shows no Lndication that Pennsylvania taxes

were withheld from pet i t ionerts wages.

CONCLUSIONS OF LAW

A. That pet i t ioner has fai l -ed to sustain his burden of proof,  required

pursuant to sect ion 689(e) of the Tax Law, to show that the Federal  audit

changes incorporated into the computation of hls New York State personal i-ncome

tax liability had been subsequently nodified or cancelled by the Internal

Revenue Service. Accordingly, such audit changes are deemed properly appllcable

in computing pet i t ionerts New York State tax l labi l i ty.

B. That sect ion 620(a) of the Tax Law provides that:

rrA resident shal1 be allowed a credit against the tax otherwise
due under this article for any lncome tax imposed for the taxable
year by another state of the United States, a pol i t ical  subdivis ion
of such state or by the Distr i -ct  of  Columbia, upon income both
derived therefrom and subject to tax under this artiele.tt

C. That pet i t ioner has fai led to sustain hls burden of proof,  required

pursuant to sect ion 689(e) of the Tax Law, to show that he had paid income tax

to the State of Pennsylvanla during the years at issue. Accordlngly '  he is not

entitled to a resident tax credit within the meaning and intent of section

620(a) of rhe Tax Law.
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D. That the pet i t ion of Emory L. Arney is denied and the Not ice of

Def ic iency issued Apri l  14, 1980 is sustal-ned, together wLth such addit lonal

penalties and interest as may be lawful-ly or^ring.

DATED: Albany, New York STATE TAX COMMISSION

MAR 0I i984

{\u/J-

PRESIDENT

SSIONER

\ i  \


