
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of Lhe Pet i t ion
o f

John E. & Sherr i l l  M. Arnet

for Redet.erminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
L 9 7 6 .

AT'F]DAVIT OF MAITING

State of New York

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 7984, he served the within not ice of Decision by cert i f ied mai l
upon John E. & Sherr i l l  M. Arnet,  the pet i t ioners in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

]

]

John E. & Sherr i l l  M. Arnet
Box 128 RR 1
North Llindham, CT A6256

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Sr+orn to before me this
2nd day of May, 1984.

pursuant to Tax Law sect ion 174
ster oaths



STATE OF NEh} YORK

STATE TAX COMMISSION

In the

John

Matter of the Petit ion
o f

E.  & Sherr i l l  M.  Arnet
AITIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 6 .

State of New York ]
s s . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
2nd day of May, 1984, he served the within not ice of Decision by cert i f ied mai l
upon Victor J.  Co1aio, the representat ive of the pet i t ioners in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

V ic to r  J .  Co la io
11 Montana St.
H icksv i l le ,  NY 11801

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
2nd day of May, 7984.

t o a



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

Y,ay 2, I9B4

John E. & Sherri l l  M. Arnet
Box 128 RR L
North Windham, CT 06256

Dear Mr.  & Mrs.  Arnet :

Please take not ice of  the Decis ion of  the State Tax Cornmiss ion enclosed
herewi th.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /19, State Campus
Albany, New York 72227
Phone 1l (518) 457-2070

Very Lruly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
V ic to r  J .  Co la io
11 Montana St.
H icksv i l le ,  NY 11801
Taxing Bureaur s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t . ion

o f

JOHN E. ARNET and SIIERRIII M. ARNET

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax law for the Year 1976.

DECISION

Peti t ioners, John E. Arnet and Sherr i t l  M. Arnet,  Box 128 RR 1, North

Windham, Connect icut 06256, f i led a pet i t ion for redeterminat ion of a def ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  7 9 7 6  ( F i l e  N o .  3 1 3 5 7 ) .

A smal l  c laims hearing was held before James Hoefer,  Hearing Off icer,  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  May 18 ,  I9B2 a t  10 :45  A.M.  Pet i t ioners  appeared by  V ic to r  J .  Co la io .

The Aud i t  D iv is ion  appeared by  Pau l  B .  Coburn ,  Esq.  (Wi l l iam Fox ,  Esq. ,  o f

c o u n s e l ) .

ISSI]ES

I.  Whether

pet i t ioners were

II .  I {hether

Merchant. Marine

armed forces of

I I I .  Whether

the  year  7976.

the Audit  Divis ion bears the burden of proof to show that

domici led in New York State during the year 1976.

pet i t ioner John E. Arnet 's emploSrment with the United States

Academy during the year 1976 const i tuted act ive service in the

the United States.

pet i t ioners were taxable as residents of New York State during
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IV. ldhether pet i t ioners, i f  considered to be taxable as residents of New York

f.or 7976, must include in total  New York i -ncome a ret i rement pension received

from the United States Air  Force.

FINDINGS OF FACT

1.  Pet i t ioners  here in ,  John E.  Arne t  and Sher r i l l  M.  Arne t ,  t ime ly  f i led

a New York State fncome Tax Resident Return for the year 7976 report ing total

New York income of $241018.81. In computing tot .al  New York income pet i t ioners

subt rac ted ,  as  an  ad jus tment  to  income,  the  sum o f  $71525,60 ,  sa id  amount

represent ing a ret i rement pension received by pet i t ioner John E. Arnet from the

United States Air  Force.

2 .  0n  Apr i l  14 ,  1980,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency  to

pet i t ioners for the year 7976, asserLing that addit ional personal income tax of

$1 '448.44  was due together  w i th  in te res t .  Sa id  Not ice  o f  Def ic iency  was

premised on a Statement of Audit  Changes dated November 7, 1979, wherein the

Audit  Divis ion proposed numerous changes to the computat ion of pet i t ioners'

taxable income for the year I976. Pet i t ioners do not chal lenge the major i ty of

the changes proposed by the Audit  Divis ion, however,  they do assert  that they

are taxable as nonresident individuals and that,  even i f  determined to be

taxable as resident individuals,  that the United States Air  Force ret i rement

pension is not includable in total  New York income.

3 .  E f fec t i ve  August  11 ,  Lg74,  pe t i t ioner  John E.  Arne t l  was  appo in ted

Assistant Academic Dean at Lhe United States Merchant Marine Academy in Kings

Point,  New York. Concurrent with said appointment,  pet i t ioner received the

I 
P"aiaioner Sherr i l l  M. Arnet is involved in this proceeding due to the

f i l ing of a joint  income tax return with her husband. Accordingly,  the use of
the term pet i t ioner hereinafter shal l  refer solelv to John E. Arnet.
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rank of Comrnander,  United States Mari t ime Service. Pet i t ioner 's ini t ia l

appointmenL was for a period not to exceed three (3) years and during the term

of said appointment,  pet i t ioner was required to wear the Mari t ime Service

Uniform and insignia commensurate with his rank. In 1977 pet i t ioner 's appointment

was changed from a not to exceed three (3) year appointment to one of an

unspec i f ied  dura t ion .

4. During the ent ire year at issue, pet i t ioner worked at the Merchant

Marine Academy in Kings Point,  New York. Pet i t ioner and his family resided in

a single-family house in Kings Point owned by the Kings Point Foundat ion, an

organizat ion set up to provide housing for individuals assigned to the Merchant

Marine Academy. Pet i t ioner paid the Foundat ion a monthly rental  fee and was

respons ib le  fo r  payment  o f  a l l  u t i l i t y  b i l l s .

5.  Pet i t ionerrs automobi le was registered in New York State and he also

had a New York St.ate dr iverrs l icense. Checking accounts were maintained by

pet i t ioner in both New York and Colorado.

6. Pr ior to joining the Merchant Marine Academy in 7974, pet i t ioner was a

career off icer with the United States Air  Force. Pet i t ioner was born and

raised in the State of Michigan and throughout his twenty (20) year mi l i tary

career he maintained the State of Michigan as his home of record and domici le.

During this twenty (20) year period, pet i t ioner voted by absentee bal lot  in

Michigan. For the year 7976, pet i t ioner did not vote in New York, but voted by

absentee bal lot  in the State of Michigan.

7 .  Dur ing  pe t iL ioner 's  en t i re  career  w iLh  the  Un i ted  Sta tes  A i r  Force ,  he

was not stat ioned or based within the State of New York. For this reason.

pet i t ioner urges that the Air  Force ret. i rement pension is not taxable income to

New York even i f  he is held to be taxable as a resident individual.
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B.  Pet i t ioner 's  federa l  ad jus ted  gross  income fo r  the

$31,530.01 ,  sa id  to ta l  cons is t ing  o f  the  fo l low ing  i tems o f

ITEM AUOT]NT

year 7976 totaled

income and loss :

l{ages
U . S .  A i r  F o r c e  P e n s i o n
fnterest
Capital  Gain
Rental  and Trust loss
State fncome Tax Refund
Uniform Allowance
Employee Business Expenses
Tota l

$26 ,269 .20
7  ,525 .6A

5  10  . 55
973 .99

(4 ,367 .40 )
s07 .47
725.00
(14 .40 )

s31  . 350 .01

9.  By  le t te r  da ted  December  4 ,  1979,  pe t i t ioner  agreed to  a  por t ion  o f

the tax asserted due in the Not ice of Def ic iency dated Apri l  14, 1980 and also

remit ted a check in the amount of $18.37 in payment of said agreed port ion.

CONCTUSIONS OF IAW

A. That sect ion 689(e) of the Tax law places the burden of proof upon a

pet i t ioner except in three (3) specif ical ly enumerated instances, none of which

per ta in  to  a  taxpayer 's  s ta tus  as  a  res ident  o r  nonres ident .  Accord ing ly ,

pet i t ioners bear the burden of proof to show that.  they are taxable as nonresident

individuals.

B. That sect ion 605(a) of the Tax Law in relevant part  def ines a resident

individual as one who is domici led in New York State or one who is not domici led

in the State, but maintains a permanent place of abode in the State and spends

more than 183 days during the year in New York unless such individual is in

act ive service in the armed forces of the United States.

.C.  That  sec t ion  607(a)  o f  the  Tax  Law prov ides  tha t :

'Any term used in this art ic le shal l  have the same meaning as when
used in a comparable context in the laws of the United SLates relat ing
to federal  income taxes, unress a di f ferent meaning is crearry
required. "
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D.  That  sec t ion  7701(a) (15)  o f  the  fn te rna l  Revenue Code de f ines  armed

forces  o f  the  Un i ted  Sta tes  as :

" . . .a l l  regu la r  and reserve  components  o f  the  un i fo rmed serv ices
which are subject t .o the jur isdict ion of the Secretary of Defense,
the Secretary of the Army, the Secretary of the Navy, or the Secretary
o f  the  A i r  Force .  and each te rm a lso  inc ludes  the  Coast  Guard . t t

Since the United States Merchant Marine is under the jur isdict ion of

the  Secre tary  o f  Commerce (46  U.S.C.A.  S1126) ,  pe t i t ioner 's  employment  a t  the

Merchant Marine Academy does not qual i fy as act ive service in the armed forces

of the United States ( Internal Revenue Rul ing 70-537).

E. That pet i t ioners have establ ished that Lhey were not domici led in New

York State during 1976. However,  the record clear ly shows that they spent more

than 183 days in New York State during 1976. Therefore, the determinat ion of

pet i t ioners'  resident status rest on whether pet i t ioners maintained a permanent

place of abode in this State during 7976.

F. That a permanent place of abode means a dwel l ing place permanently

maintained by the taxpayer, whether or not owned by him, and will generally

inc lude a  dwe l l ing  p lace  owned or  leased by  h is  o r  her  spouse.  A lso ,  a  p lace

of abode, is not deemed permanent i f  i t  is maintained only during a temporary

s tay  fo r  the  accompl ishment  o f  a  par t i cu la r  purpose [20  NYCRR 102.2(e) ] .

G. That pet i t ionersr dwel l ing place during 1976 const i tuted a permanenL

place of abode maintained by pet i t ioners. Mr. Arnet 's stay in New York State,

as a result  of  his appointment as Assistant Academic Dean, does not const i tute

a "temporary stay for the accomplishment of a part icular purposett  as contemplated

by 20 NYCRR I02.2(e),  even though such appointment was ini t ia l ly for a three

year period. Accordingly,  pet i t ioners are taxable as residents of New York

Sta te  fo r  1976.
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H. That sect ion 672(a) of the Tax Law def ines New York adjusted gross

income of a resident individual as his federal  adjusted gross income subject to

certain modif icat ions, none of which, dur ing the year in issue, ! /ere appl icable

to ni l i tary pension income. Since pet i t ioner John E. Arnet 's pension income

from the U.S. Air  Force e/as properly included in his federal  adjusted gross

income for 7976, such income must be included in New York total  income for said

year  (See Mat te r  o f  C l i f fo rd  D.  Deane,  S t .a te  Tax  Comm. ,  Apr i l  2 ,  1982) .

I .  That the pet i t ion of John E. and Sherr i l l  M. Arnet is denied and the

Not ice  o f  Def ic iency  da ted  Apr i l  14 ,  1980 is  sus ta ined.  Pet i t ioners  a re

ent i t led  to  a  c red i t  o f  $18.37  aga ins t  sa id  de f ic iency  as  no ted  in  F ind ing  o f

Fac t  9 ,  here in .

DATED: Albany, New York

tvrAY 0 2 1984
STATE TAX COMMISSION

,i,Nr\--


