
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Richard H. & Jean R. Appert

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Article 22 of. the Tax Law for the year lg79.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  October ,  1984.

State of New York J
s s . :

County of Albany l

David Parchuck, being duly sworn, deposes and says thzrt  he is an employee
of the State Tax Commission, that he is over 18 years of a1;e, and that on the
5th day of October,  1984, he served the within not ice of Dt:cis ion by cert i f ied
mai l  upon Richard H. & Jean R. Appert ,  the pet iLioners in 1:he within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrappei addressed
a s  f o l l o w s :

Richard H. & Jean R. Appert
11500 Skipwith Lane
Potomac, MD 20854

and by deposit ing same enclosed in a postpaid properly addr:essed wrapper in a
post off ice under the exclusive care and custody of the Un-Lted States Postal
Service within the St.ate of New York.

III'FIDAVIT 0F MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

pursuant
inlsfei oat

to Tax Law sect ion I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  5,  7984

Richard H. & Jean R. Appert
11500 Skipwith Lane
Potomac, MD 20854

Dear  Mr .  &  Mrs .  Apper t :

Please take not ice of the Decision of the St.ate Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - l i t igation Unit
Building / i9, State Campus
A1bany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMI'IISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEI,I YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

RICHARD H. APPERT and JEAN R. APPERT

for Redeterminat lon of a Def ic iency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Year 1978.

DECISION

Petl t ioners, Richard H. Appert  and Jean R. Appert ,  11500 Skipwlth Lane,

Potomac, Maryland 20854, f i led a pet i t ion for redeterminat ion of a def lc lency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

year L97B (Fi le No. 37426).

Petitioners waived their right to a small claims hearing and requested

that a decision be rendered based on the ent ire record conEained in their  f i le.

A11 br iefs rarere to be subnit ted by Oetober 24, 1983. After due conslderat lon

of the record, the State Tax Cormission hereby renders the fol lowing decision.

ISSUE

tr{hether petitioners can include in the computatlon of personal service net

income the sun of $13rI01.22, said amount represent ing pet i t ioner Richard H.

Appertrs share of the New York Cj-ty unincorporated business tax paid by the law

firm in which he was a partner.

FINDINGS OF FACT

The petit loners and the Department of Taxation and Flnance stipulated to

the fo l lowing facts:

1.  Pet i t ioners Richard H.  Appert  and Jean R.  Appert  res ide at  11500

Skipwlth Lane, Potomac, Maryland.
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2. Petittoner Richard H. Appert t/as a partner in a prlvate law flrn which

derived income from New York State and New York City sources as rtell as sources

outside of New York State and which filed Federal, New York State and New York

City partnership returns on the basis of a taxable year ended September 30,

1978.

3. Pet l t loners t ixnely f i led a joint  New York State Incone Tax Nonresident

Return on Form IT-203/209 for the calendar year 1978 ln which they included ln

New York income on Schedule A the sum of $310r317.18 represent ing Richard H.

Appert I s dist,ributive share of the ordinary income of the law firrn as reported

for Federal  income tax purposes for the 1aw f i rm's f iscal  year ended September 30,

1978 nult tpl ied by 90.601l represent ing the law fLrnrs rat io of New York State

income to total income.

4. As required by Sect ion 612(b) (3) of  the Tax Law on l ine 2, column B of

the  re tu rn ,  pe t i t ioners  added back  to  the  $310r317.18  o f  New York  lncome f rom

the 1aw f i rn the sum of $13ri01.22 represent ing pet i t ioner Richard H. Appert fs

share of the New York City Unincorporated Buslness Tax paid by the law firn on

its income fron New York City sources whlch had been deducted in computlng the

ordlnary lncome of the law firm.

5. A11 of the income of the 1aw flrm except dividend income was income

from the practice of law and was personal service income as deflned in Section

134B of the Internal Revenue Code of 1954 as that sect ion was in effect in

I978. As required by Federal law, t,he dividend income was separately reported

and not included in computing the ttordinary lncome of the law firmr'.

6. In computing the maximum tax on personal service income on Form IT-250

attached to their  1978 New York State Nonresj-dent Return, pet i t ioners included

in personal service income on l ine 1 of that forn the amount of $323'418.40'
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represent ing pet i t ioner Richard H. Appert fs share of the ordlnary lncome of the

law firm as reported for Federal income tax purposes which was allocable to the

State of New York in the amount of $310,3I7.18 plus the $13,101.22 of New York

City Unincorporated Buslness ?ax which had been deducted ln computing the

$3101317.18 but which was disal lowed as a deduct ion and required to be added

back to the Federal  income f igure pursuant to Sect ion 6I2(b) (3) of  the Tax Law.

7. The Notice of Def ic l-ency dated Apri l  7,  1982 shows a determinat ion of

deficiencies in New York State Income Tax and New York City Nonresldent Earnings

Tax aggregat ing $392.69 pLus interest,  of  which $362.40 is an al leged def ic iency

ln New York State Income Tax and is attributable in its entirety to the elimLna-

t lon of the $I3,101.22 adjrstment for the disal lowance of the New York City

Unlncorporated Business Tax in the computation of Personal Service Income. The

remaining $30.29 of the def icLency relates to the New York City Nonresldent

Earnlngs Tax.

I t  is further st ipulated that pet i t ioners hereby withdraw their

pet i t ion with respect to the $30,29 deftciency in New York City Nonresident

Earnings Tax and consent to the lurnedlate assessment of that portion of the

total  def ic lency, plus interest on that amount.

CONCLUSIONS OF LAW

A. That sect lon 603-A(b) (1) of  the Tax Law, in effect ln 1978, def lned

New York personal service income as those:

tr . . . i tems of lncome includible as personal service Lncome for purposes
of sectlon one thousand three hundred forty-eight of the internal
r e v e n u e  c o d e . . . t t .

Sect ion 603-A(b) (2) of  the Tax Law def ines New York personal service

incone of a nonresident lndivldual to be those items of income enumerated in
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section 603-A(b) (f) of the Tax Law which are deri-ved fron or connected with New

York sources.

B. That sect lon 603-A(c) of the Tax Law provides for a def ini t ion of New

York personal service net lncome as New York personal service income reduced by

any deductions allowable under section 62 of the Internal Revenue Code which

are properly allocable to or chargeable against such New York personal service

income. The deduction for New York Cicy unincorporated buslness taxes is

allowabl-e under sectlon 62 of the Internal Revenue Code and is, therefore,

properly chargeable against pet i t ionerrs New York personal servlce lncome.

C. That sect ion 603-A(b) ( I)  of  the Tax Law does not provide for the

modif icat ion requlred pursuant to sect ion 612(b)(3) to be included in New York

personal service income. The intent of  the Legislature wlth regard to this

matter ls shown in the Laws of 1980, Chapter 417, Sectton 34, wherein New York

personal service income was redefined to lnclude the amount of the modificatl-ons

which must be added to federal  adjusted gross income pursuant to sect lon 612(b)

paragraphs (7),  (8) and (9) of the Tax Law as personal service income. This

change was appl lcable to taxable years beginning on or after January 1, 1978.

No other modif icat ions which are required to be added to federal  adjusted gross

j.ncome have been included in the defLnltion of personal servlce income. "It is

wel l  establ ished that |  [w]hen one or more except ions are expressly made ln a

statute, i t  ls a fair  tnference that the Legislature lntended that no other

exceptions should be attached to the act by inplicationr (McKinneyrs Cons Laws

of  NY,  Book 1 ,  S ta tu tes ,  5213)  .  t '  (U . t "  
" t  " f  

.  
" .  

S t " t "  t  _A.D.  2d_) .

Accordingly,  the nodif icat ion requlred pursuant to sect ion 612(b) (3) of  the Tax

Law can not be included in New York personal servlce incone.



D .

and the

DATED:

-5-

That  the pet i t ion of  Richard H.  Appert

Not ice of  Def ic iency dated Apr i l -  7 ,  L982

Albany, New York STATE TAX

and Jean R. Appert is denied

is sustalned.

COMMISSION

ocT 0 5 1984
PRESID

ISSIONER


