
STATE OF NEI,,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Grace A. Altenau

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income Tax under Art ic le 22 of the Tax
Law and Chapter 46, Ti t1e T of the Administrat ive
Code of the City of New York for the Years 1977
a n d  1 9 7 8 .

That deponent further says
herein and that the address set.
o f  the  pe t i t ioner .

Sworn to before me this
21s t  day  o f  March ,  1984.

State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21st day of March, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Grace A. Altenau, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Grace A. Altenau
544 78rh St .
Brooklyn, NY 71209

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
post off ice under the exclusive care and custody of the United States Postal
Service within the St.ate of New York.

AFFIDAVIT OF MAIIING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

t o a l n
to Tax



STATE OF NEW YORK

STATE TAx COMMISSION

the Pet i t ion
o f

Grace A. Altenau

for Redeterminat ion of a Def ic iency or for Refund
of Personal fncome Tax under Art ic le 22 of the Tax
law and Chapter 46, Ti t le T of the Administrat ive
Code of the City of New York for the Years 1977
a n d  1 9 7 8 .

AFFIDAVIT OF MAITING

State of New York )
S S . :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
21s t  day  o f  March ,  7984,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon George A. Donley, the represenLat ive of the pet i t ioner in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

George A. Donley
Fraser  &  Fraser
32 Cour t  S t .
Brook lyn ,  NY 11201

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that.  the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
21s t  day  o f  March ,  1984.

er oaths
pursuant to Tax law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

March 21 ,  L984

Grace A. Altenau
544 TBth Sr .
Brooklyn, NY 7L209

Dear Hs. Al- tenau:

P lease take  noL ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law and Chapter 46, Ti t le T of
the AdministraLive Code of the City of New York, a proceeding in court  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, A1bany County, within 4 months from
the date of this not. ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone / /  (518) 451-2070

Very truly yours,

S?ATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
George A. Donley
Fraser  &  Fraser
32 Court .  St.
Brook lyn ,  NY 11201
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Mat,ter of the Petition

o f

GRACE A. ALTENAU

for Redeterminat ion of a Def lc iency or for
Refund of Personal Income Tax under AttLcLe 22
of the Tax Law and Chapter 46, Title T of the
Adninistrative Code of the City of New York for
the Years 1977 and L978.

1.  Pet i t ioner  here in,  Grace A.  Al tenau,  f i led

Ci ty  res ident  income tax returns for  the years 1977

DECISION

New York State and New York

and 1978 on July 12, 1978

Peti t ioner,  Grace A. Altenau, 544 78th Street,  Brooklyn, New York l I2O9,

f i led a pet i t ion for redeterminat ion of a def ic lency or for refund of New York

State personal income tax under Article 22 of the Tax Law and New York City

personal income tax under Chapter 46, Tl t le T of the Administrat ive Code of

the City of New York for the years L977 and, 1978 (Fl le No. 35035).

A small claims hearing was held before lii l l lan Valcarcel, Ilearing Offlcer'

at  the off lces of the State Tax Comrnission, Two World Trade Center,  New York'

New York, on September 30, 1983 at 9:00 A.M. Pet l- t ioner appeared by George A.

Donley, C.P.A. The Audit  Divis ion appeared by John P. Dugan, Esg. (Paul

Le febvre ,  Esq. ,  o f  counse l ) .

ISSUES

I .  h lhether the Audit  Dlvis lonrs est lmate of $4,000.00 per year for

personal living expenses paid in cash is excessive.

II. Whether the AudLt Divislon properly dLsallowed rental l-osses claLmed

by pet l t loner as an act iv i ty not engaged in for prof i t .

FINDINGS OF FACT
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and Apri l  17, 1980, respect ively.  On said returns pet i t ioner reported the net

prof i t  generated from her pract lce of medlclne in the speciaLlzed f ield of

pedlatr ics. Alsor the L977 return claimed a rental  loss of $21533.00, whl le

the  1978 re tu rn  c la ined a  ren ta l  loss  o f  $1 ,546.00 .

2. On June 8, 1981, the Audit Division lssued a Notice of Deflciency to

pet l t ioner for the years 1977 and 1978 assesslng addit lonal New York State and

New York City personal lncome tax of $3r015.20, plus penalty and lnterest of

$869.82 ,  t .o r  a  to ta l  a l leged due o f  $3 ,885.02 .  Pena l ty  was asser ted  pursuant

to  sec t ion  685(b)  o f  the  Tax  Law and sec t lon  T46-185.0(b)  o f  T l t le  T  o f  the

Administratlve Code of the City of New York for negligence.

3. The aforementf-oned Notice of Deficiency lras premised on a Statement of

Personal Income Tax Audlt Changes dated January 9, 1981. Pursuant to said

Statement numerous adjustments were proposed by the Audit Divislon based on a

f ield audit  of  pet i t ioner 's personal and buslness books and records. Pet l t loner

protests onl-y the additlonal lncome found as the result of the Audit Divl-sionrs

use of cash availabllity analyses to reconstruct income and also the dlsallowance

of the claimed rental  losses as an act lv i ty not engaged in for prof i t .

4. The cash avallabillty analyses perforned by the Audit Divlsion determlned

that pet i t ioner had addit lonal income of $8,095.00 for 1977 and $4'566.00 for

1978. At the hearing hel-d herein the part ies st lpulated that saLd analyses

shou ld  be  rev lsed to  $6 ,225,00  f .o r  1977 and $3 ,266.00  fo r  1978.

5. The Audit Divlsion l-ncluded in the revised analyses refened to in

Findlng of Fact "4t ' ,  supra, $4r000.00 per year for est imated personal l lv lng

expenses paid tn cash. Pet l t loner asserts that the est imated f lgure of $4'000.00

per year is excessive. A substant ial  port lon of pet l t ionerts personal l lv ing

expenses were pald by cheek, whlle cash llving expenses consisted nalnly of
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food, clothlng, entertalnment,  t ransportat ion and other miscel laneous l tems.

Pet l t ioner did not appear at the hearlng to offer her test imony'  nor was any

credible doeument.ary or other evidence presented to support that her actual

cash livj.ng expenses were less than the amount estimated by the Audit Divlsion.

6. Sometime In L972 pet i t ioner acqulred real property lmproved by a

three-story brick buil-dlng located at 5503 8th Avenue, Brooktyn, New York.

Pet i t ioner obtalned t i t le to said property via foreclosure on a note she held

against the former owner(s) of the property. The value of the note at the time

of  fo rec losure  was $81000.00  and,  fo r  lncome tax  purposes ,  a  va lue  o f  $61000.00

was placed on the bui ldtng and a value of $21000.00 was placed on the land.

7. The three-story br ick bul lding located at 5503 8th Avenue, Brooklyn,

New York, contained a store front on the f i rst  f loor and two rental  apartments'

one each on the remainlng two f loors. The former omer(s) of  the property

rented the store front and the second f loor apartment from pet i t loner.  The

third floor apartment $ras at various times rent,ed to others. None of the

tenants were in any rday related to petitioner.

8. For the yeax 1977 pet i t l -oner reaLLzed gross rents of $875.00 and for

1978 gross rents amounted to $1,350.00. In computing the net losses incurred

on the rental  property,  pet i t loner clalmed deduct ions for reaL estate taxes of

$756.00  and $ I ,723.00  fo r  the  years  t977 and 1978,  respec t lve ly .  A t  var lous

t imes throughout the years at issue, the tenant(s) of  the store front and

second floor apartment (the forurer owner(s) of the property) were unable to

meet the uronthly rental pa)rments. Petitloner, havlng compasslon for sald

tenant (s) ,  did not force the col lect ion of past due rent nor dld she attenpt to

remove the tenant(s) f rom said property.
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9. The record herein contains no evidence as to whether or not petltioner

executed leases with her tenants nor ls it knor^m the amount of the uronthly rent

chargedr the number of times the monthly rent was collected, the nunber of

months the apartments were actually rented or whether petitioner llsted the

property f or rent.al with agent.s.

10. I t  ls pet i t lonerrs poslt ion that al though she is incurr lng annual

operating losses from the rental property that she will eventually reaLLze

substantlal gain upon the dispositlon of said property. Submitted into evl-dence

was the affldavit of one Ronald J. Swift, wherein he placed a fair market value

of $45,000.00 on the rental  property ln quest lon as of l tarch 25, 1983. Sald

affidavit, in addition to denying the Audit Division the right to cross exami-

nat ion, did not establ lsh the qual- i f icat lons of the aff lant.  Furthermore'  no

evidence rrras presented to establlsh the fair market value of the rental property

at the t ime said property was acquired in 1972.

11. No argument or evidence was presented by petitioner with respect to

the negl lgence penalt i -es asserted pursuant to sect ion 6B5(b) of the Tax Law and

sect ion T46-185.0(b) of the Ti t le T of the AdninLstrat lve Code of the City of

New York.

CONCLUSIONS OF LAW

A. That sect, ion 689(e) of the Tax Law and sect lon T46-f89.0(e) of Ti t le T

of the Adrnlnistratlve Code of the Clcy of New York both place the burden of

proof on pet i t ioner except ln three specif ical ly enumerated instances, none of

which are appl icable in the instant matter.  That pet i t loner has fai led to meet

the burden of proof to establ-lsh that her personal llving expenses pald in cash

were less than the $41000.00 per year as estlmated by the Audlt Divlsion. That
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the additional income found as the result of the cash availablllty analyses, as

modified ln Findlng of Fact "4", -19g., is sustained.

B. That pet i t ioner has also fai led to meet her burden of proof to establ ish

that her rental activity during the years at issue constituted an activlty

engaged in for prof i t .  Pet i t ioner has fal led to show that her rental  act lv i t ies

\trere carrled on i.n a businesslike manner, that she had any expertise in the

f ield of rental  propert ies or consulted with experts or that she devoted any

t ime or effort  to the management of the rental  property.  These factors, when

considered together with the fact that pet i t ioner acqulred the property vla

foreclosure and not customary purchase practlces, that the property has annually

shor.m losses and that petitioner dld not actLvely force the collectlon of past

due rent and allowed this situation to continue, leads to the concluslon that

her rental  act iv i ty was not carr l -ed on wLth a prof i t  mot ive.

C. That pet i t ionerrs content lon that a val id prof l t  mot ive existed due to

the appreciatlon of the l-and and bullding l-s unpersuasive. PetLtloner dld not

select ively choose to acquire thLs property for i ts potent lal  to aPpreciate in

value, but lnstead acquired lt through forecl-osure on a note she held agalnst

the owners of said property.  Addlt lonal ly,  acquisi t ion of property ln this

manner cannot be considered a transaction between a wllling buyer and a wllling

sel- ler and, therefore, the value of the note, which amount represents pet i t lonerfs

cost basis in said propertyr may not represent the actual falr  market value of

the property at the tlme it was acqui.red Ln 1972. Finall)'r the mere antlcipation

of sel l ing property at a prof i t  ls not,  in i t ,sel f ,  suff ic ient,  to establ lsh that

the property r i tas held pr irnar l ly for prof i t  (Kannas v. Comm., 40 T.C. M. L94).

D. That pursuant to sect ion 183(b) (1) of  the Int ,ernal Revenue Code and

Treasury  Regu la t i .on  $1 .183-1(b) (1 ) ( i ) ,  pe t i t ioner  Ls  en t l t led  to  a  deduct ion
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for real  estate taxes paid on the rental  property without regard to whether or

not sald rental  property const i tutes an act iv l ty engaged in for prof l - t .  For

the year L977, real  estate taxes on the rental  property total led $756.00

however,  s ince gross rents total led $875.00 for L977, there is no excess

deduct ion aL1owable. For 1978, real  estate t ,axes total led $L1723.00 and gross

rents amounted to $1,350.00. Therefore, for 1978 pet i t ioner is ent i t led to

lncrease claimed i temlzed deduct ions for taxes by the sum of $373.00 ($1,723.0O

-  $ 1 , 3 5 0 . 0 0 ) .

E. That the petition of Grace A. Al-tenau is granted to the extent indicated

in Concl-usions of Law rrAft and ttDtt, 
.W.; that the Audit Divislon ls dlrected

to recompute the Not ice of Def ic iency dated June 8, 1981 consistent with the

decision rendered herei .n;  and that,  except as so granted, the pet l t ion is in

al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

IVIAR 2 1 i9B4 -QMCA^^-
PRESIDENT


