
STATE OF NEW YORK

STATE TAX COMMISSION

t t .er of  the Pet i t ion
o f

Robert .  A. & Margarete Alger

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
r979 .

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

In

State of New York ]
ss . :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of  January,  1984,  he served the wi th in  not ice of  Decis ion by cer t i f ied
mail upon Margarete Alger, the pet. i t ioner in the within proceeding, by enclosing
a t rue copy thereof  in  a secure ly  sealed postpaid wrapper  addressed as fo l lows:

Margarete Alger
Upton Lake Road
Cl in ton  Corners ,  NY 72514

and by deposit ing same enclosed in a posLpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says
herein and that the address set
of the pet i t . ioner.

Sworn to before me this
18th day of January, 7984.

s e c t i o n



State of New York ]

County of Albany ]

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Robert  A. & Margarete Alger

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 9 .

AFF]DAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

Authorized to administer oaths

ss .  :

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
l8th day of January, 1984, he served the within not ice of Decision by cert i f ied
mai l  upon Robert  A. A1ger,  the pet i t ioner in the within proceeding, by enclosing
a true copy thereof in a securely sealed postpaid wrapper addressed as fol lows:

Rober t  A .  A lger
9343 Dover Ridge
San Antonio, TX 78250

and by deposit ing same enclosed
post off ice under the exclusive
Service within the Stat.e of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18th day of January, L984.

putsuant



STATE OF NEhI YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Rober t  A .  &  Margare te  A lgers

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
1 9 7 9 .

Je f f ry  A .  G iard ina
The ldillows
Cl in ton  Corners ,  NY 12514

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

AT IDAVIT OF MAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that on the
18th day of January, 7984, he served the within not ice of Decision by cert i f ied
nai l  upon Jeffry A. Giardina, the representat ive of the pet i t ioners in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said vrrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
18th day of January, 7984

Authorized to administer oaths



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

January 18,  1984

Robert A. & Margarete A1ger
Upton lake Road
Clinton Corners, NY 72574

D e a r  M r .  &  M r s .  A 1 g e r :

P Iease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Cornmission may be inst i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Suprerne Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
law Bureau - Lit igation Unit
Building 119, State Campus
Albany, New York L2227
Phone if  (518) 451-2a70

cc:  Pet i t ioner 's  Representat ive
Jeffry A. Giardina
The ldillows AND
Cl in ton Corners,  NY 12514
Taxing Bureau' s Representative

Very truly yours,

STATE TAX COMMISSION

Robert A. Alger
9343 Dover Ridge
San Antonio, TX 78250



STATE OF NEW YORK

STATE TAx COMMISSION

In the lvfatter of the Petition

o f

ROBERT A. AI.ID MARGARETE AIGER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under ArticLe 22
of the Tax Law for the Year L979.

DECISION

Peti t ioner,  Robert  A. Alger,  9343 Dover Ridge, San Antonio, Texas 78250,

and pet i t ioner Margarete A1ger,  Upton Lake Road, Cl inton Corners, New York

I25L4, f i l -ed a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1979 (Fffe No.

34775) .

A formal hearing was held before Frank W, BarrLe, Hearing Off icer,  at  the

off ices of the State Tax Commission, Two tr Ior ld Trade Center,  New York, New

York ,  on  June 23 ,  1983 a t  1 :15  P.M.  Pet i t ioners  appeared by  Je f f ry  A .  G lard ina ,

Esq. The Audit  Divis ion appeared by John P. Dugan, Esq. ( Irwin A. Levyr Esq.,

o f  counse l ) .

ISSUE

Whether petitioner Robert A. Alger riras a New York resident individual for

personal income tax purposes for the ent ire L979 tax year.

FINDINGS OF FACT

1.  On Januar l  27 ,  1981,

Changes against pet i t ioners,

the Audit Division

Robert A. Alger and

issued a Statement of Audit

Margarete Alger, l  al leging

I- 
Margarete Alger is a party hereto

pet i t ioner Robert  A. Alger and f i led a
her husband for the tax year at l-ssue.

solely because she is the wife of
joint New York income tax return with



-2 -

addit ional personal income tax due of $4r834.24 plus interest.  The fol lowing

explanat ion was provided:

"Temporary removal from New York State because of ernployment is
not considered a change of resldence.

Income earned by New York State residents is taxabl-e regardless
of source. Household credit  is based on household gross income
computed as though you were residents of New York State for the
ent ire year.  Since you earned over $25r000.00, no household credit
may be claimed."

The Audit DLvision allowed petitioners a standard deduction of

$2 ,400.00  ra ther  than i temized deduct ions .

2. 0n Apri l  1,  1981, the Audit  Divls ion issued a Not ice of Def ic iency

against pet i t ioners al leging addit ional personal income tax due of $4'834.24

plus interest.

3.  Pet i t ioners joint ly f i led a Form IT-201, New York State Income Tax

Resident Return for L979 on which they reported total  income of $53'404.00,

from which they subtracted, $44,579.AA which represented an al locatLon of

pet i t ioner Robert  A. Algerrs income outside of New York. Pet, i t ioners just l f ied

this al locat ion on the return as fol lows:

"(B)ecause of emplo)rment (Robert  A. Alger) lef t  New York State
in 1979. Total  days spent in New York State amounted to 62 days."

Pet i t ioners reported total-  New York income of $8,825.00 and, after

deducting an all-ocated share of itemized deductions and personal exemptions'

New York  taxab le  income o f  $5 ,567.00 .

4. In 1965, pet l , t ioner Robert  A. Alger ret i red from mil i tary servlce and

accepted a job with the Fl ight Safety Foundat ion located Ln New York City.  The

Alger family moved from Macon, Georgia to Middletown, New Jersey during 1965.

In 1968, petitloner was offered employment by Command Airl-f-nes, and the Alger

fanlly relocated from their New Jersey home to a new home in LaGrange, New
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York. In April of 1974, the fanily moved from LaGrange to an eighteenth

century, five bedroom farmhouse in Clinton Corners, New York.

5. During the year at lssue, pet i t ioner Margarete Alger and pet l t lonersr

son, Christopher,  l ived in CLinton Corners. Since February 8, 1979, pet l t ioner

Robert A. Alger has not llved Ln New York. However, he spent approximately

twenty to twenty-five addltional- days durlng 1979 tn New York, all of which were

on weekends and holldays, after moving away from New York. Petitioner Margarete

AJ-ger testifled that rrChristmas he (Robert A. Al-ger) spent at home. Easter he

spent by hlmself ."

From February 8, L979 unt i l -  the present,  pet i t ioner Robert  A. Alger

has lived in a series of furnished apartments in the following locatlons: from

February, L979 to January, 1980, Bricktown, New Jersey; f rom January, 1980 to

July,  1980, State Col lege, Pennsylvanla; and from Jul-y,  1980 to present,  San

Antonio, Texas.

6. Petltioner Robert A. Algerts changes in living arrangements were Job

related. For twelve yearse up until February, L979, he was employed by Cornmand

Air l ines as l ts execut ive vice presLdent.  In late 1978, he received an offer

of employment from Sana Air ,  Inc.,2 which, according to pet i t ioner in his

affl-davlt (Exhibit "1'r, hereln), t'represented a substantial lnprovement in

remuneration and the opportunity to be the President of two sma1l avlation

compani.es located j.n Toms Rlver, New Jersey.rl

,' 
Unico Corporation of State College, Pennsylvanla, owned Sana

jet charter service located at Toms River,  New Jerseyr which, in
Ocean Aviat ion, Inc.,  a f l - lght school and aircraft  sales company.
became president of the two subsidiary corporations in February'

A i r ,  I n c . ,  a
turn, owned

Peti t loner
r979 .
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7. Pet i t ioners did not place their  Cl inton Corners house on the market

unt i l  November, 1979, since pet i t ioners were wait ing to see i f  Robert  A. Alger

would be transferred by Sana Air to State College, Pennsylvania as a result of

a merger of Sana Air with Air Atlantic Airlines, Inc. The merger r^ras consummated

in late October,  L979, and pet i t ioners began to make plans to move to State

Col lege. Fortunately '  those plans to relocate the fani ly home to State Col lege

were not consurnmated since petLt ioner,  by Ju1y, 1980, had decided to leave his

position with Sana Air to accept an employment offer from Fairchild Aircraft

Corporat ion in San Antonio, Texas. Pet i t ioners f inal ly soLd their  Cl inton

Corners house in the sunmer of 1983, and at the time of the hearing planned to

purchase a home in the San Ant,onio area.

8. Pet, l t ioner Robert  A. Alger in his aff idavi t  contends that rr(s) ince

February 8, 1979, I  have not resided in nor considered New York as my residence

or  domic i le . ' r

9.  Pet i t ioner Robert  A. Alger paid income tax to the State of New Jersey

in  the  amount  o f  $1 ,048.10  fo r  the  1979 tax  year .  Accord ing  to  h ls  a f f ldav i t ,

he also registered and voted in New Jersey Ln 1979.

CONCLUSIONS OF LAW

A. That  Tax Law $605(a)  def ines " res ident  ind iv idual"  for  purposes of  the

New York personal income tax as fol-lows:

I 'A resident individual neans an individual (1) who is doniciled
i-n this state' unless he maintains no permanent place of abode in
this state, maintains a permanent place of abode elsewhere, and
spends in the aggregate not more than thirty days of the taxable year
in th is  s tate '  or  (2)  who is  not  donic i led in  th is  s tate but  mainta ins
a permanent place of abode in this state and spends in the aggregate
more than one hundred eighty-three days of the taxable year in this
s t a t e . . . t t .

Pet i t ioners are l iab le for  New York personal  income tax on Robert  A.  Alger fs

entire 1979 income unless we conclude that Robert A. Alger became a d,omLclLlary
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of New Jersey upon his move to Bricktown, New Jersey on February 8, 1979 because

lt  is uncontroverted that dur ing L979, pet i t ioner,  Robert  A. Alger '  spent more

than thlrty days in New York.

B. That 20 NYCRR 102.2(d)(2) provides as fol lows:

t'A domicile once established continues untll the person in
question moves to a new location with the bona fide intention of
rnaking his fixed and permanent home there. No change of donicil-e
results from a removal to a netr location if the intention is to
renain there only for a limited time; this rule applies even though
the individual may have sold or disposed of his former home. The
burden is upon any person asserti-ng a change of douricile to show that
the  necessary  in ten t ion  ex is ted . . . t t .

C. That the record is clear that pet i t ioners became dornicl l iar ies of New

York i -n 1968. Pet i t ioners argue that pet l t ioner Robert  A. Alger became a

dorniclliary of New Jersey on February 8, 1979 when he moved to a furnished

apartment in Bricktown, New Jersey. Ilowever, the evidence does not support a

conclusion that Robert A. Alger moved to Bricktown, New Jersey "with the bona

fide intention of making his fixed and permanent home there." Rather, petitioners

waited unt i l  November, 1979 to decide to sel l  their  home ln Cl inton Corners,

New York since i t  appeared as early as March, L979, that Mr. Algerrs job

assignment to Toms River, New Jersey, which prompted his move to Bricktom,

would be temporary with a job reassignment to State College, Pennsylvania in

the off ing. In fact,  the reassignment did occur.  In addit ion, the record is

clear that the Alger faurll-y home was the eighteenth century farmhouse in

Cl inton Corners, New York. Robert  A. Alger returned there for hol idays and

weekends. Therefore, we conclude that pet i t l -oner Robert  A. Algerrs New York

donici le,  which he establ ished in 1968, nas not al tered upon hl .s move to New

Jersey  on  February  8 ,  L979.

D. That the Audit Division is directed to recompute the deficiency herein

by allowing petitioners credit in accordance with Tax Law $620 for income tax
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paid to New Jersey during the year at issue, as noted in Finding of Fact t r9t t ,

SpE, and allowing petitioners to claim itenized deductions for 1979 in lieu

of the standard deduction used by the Audit Divislon in calculating the deficiency.

E. That the pet i t ion of Robert  A. and Margarete Alger is granted to the

extent noted in Conclusion of Lanr t tDtt ,  herein, but,  in al l  other respects, is

denied.

DATED: Albany, New York STATE TAX COMMISSION

JAI\J 1 B ig84 --2^ e fuea'.-
PRESIDENT


