
State of New York ]
s s .  :

County of Albany i

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
25th day of May, 7984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph A. Alfredo, the pet i t ioner in lhe within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid r l rrapper addressed
a s  f o l l o w s :

STATE OF NEW YORK

STATE TAX COUMISSION

In the Matter of the Pet i t ion
o f

Joseph A.  A l f redo

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Years
L976 -  1978.

Joseph A.  Al f redo
Kenilworth Rd.
Rye, NY 70577

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of  the pet i t ioner .

Sworn to before me this
25th day of  May,  1984.

AFFIDAVIT OF MA]LING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

t o a 1n er  oa ths
pursuant to Tax Law sect ion 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

tlay 25, 1984

Joseph A. Alfredo
Kenilworth Rd.
Rye,  NY 10577

Dear  Mr .  A l f redo;

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be inst i tuLed only under
Art ic le 78 of the Civi l  Pract. ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building l l9, State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

c c : Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter the Pet i t ion

JOSEPH A. ATFREDO

for Redeterminat j-on of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of the Tax Law for the Years 7976. 1977 and
7 9 7 8 .

Pet i t ioner ,  Joseph A.  A l f redo,

a pet i t ion for redeterminat ion of a

tax under Art ic le 22 of the Tax Law

3s967) .

DECISION

Keni lwor th  Road,  Rye,  New York  10577,  f i led

def ic iency or for refund of personal income

for the years 7976, 7977 and 1978 (Fi le No.

L inco ln  Avenue,  Purchase,  New York  10577,

Stat.e personal income taxes withheld from the

fo l low ing  per iods :

o f

o f

A smal l  c la ims hear ing  was he ld  be fore  At len  Cap lowa i th ,  Hear ing  0 f f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  November  21  1983 a t  9 :15  A.M.  w i th  a l l  b r ie fs  to  be  submi t ted  by

December 2, 1983. Pet i t ioner appeared pro se. The Audit  Divis ion appeared by

John P.  Dugan,  Esq.  (Pau l  Le febvre ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioner,  Joseph A. Alfredo, is subject to a penalty pursuant to

sec t ion  685(C)  o f  the  Tax  Law,  as  a  person who w i l I fu l l y  fa i led  to  co l lec t ,

truthfully account for and pay over the New York State withholding taxes due

f rom Servo  Sys tems fnc .  fo r  the  years  7976,1977 and 1978.

FINDINGS OF FACT

1.  Servo  Sys tems Inc . ,  80

fai led to pay over the New York

wages of iLs employees for the



2. 0n Septenber 28, 1981, the Audit  Divis ion issued a Statement of

Def ic iency in conjunct ion with a Not ice of Def ic iency against Joseph A. Alfredo

(hereinafter pet i t ioner) wherein a penalty was asserted pursuant to sect ion

685 (g) of the Tax Law for an amount equal to the New York State withholding

taxes due from Servo Systems Inc. for the aforestated periods. Said penalty

I^ras asserted on the grounds that pet i t ioner was a person required to col lect,

t ruthful ly account for and pay over the withholding taxes at issue, and that he

wi I l fu l I y  fa i led  to  do  so .

3. During the years at issue pet i t ioner was president of Servo Systems

Inc . ,  an  agr icu l tu ra l  f i rm wh ich  main ta ined approx imate ly  20 ,000 square  fee t  o f

greenhouses under glass in which i t  grew vegetables, f lowers, t rees and shrubs.

Pet i t ioner owned approximatel-y 321, of the outstanding stock. His brother,

Frank Alfredo, owned approximaLeLy 28"[.

4.  Pet i t ioner contended that his responsibi l i t ies were basical ly involved

with pursuing business. He al leged that his brother was a trained accountant

and always took care of the bookkeeping system of the corporat ion. Both

pet i t ioner and his brother \ . rere authorized to sign checks and had access to the

corpora te  bank  accounts .  The record  does  no t  d isc lose  wha l  o f f i ce  pe t i t ioner fs

bro ther  he ld .
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Withholding Tax Period

May 1, 1976 through December 31, 7976
JuIy 1 ,  1977 through December 31, 1977
January  1 ,  1978 th rough December  31 ,  1978

Tot.al

Amount

$1  , 964 .79
820  .50
753 .60

53J-38.Tq

his responsibi l i ty for the nonpayment of

and 1978.  However ,  h is  pos i t ion  is  tha t

o f  50% o f  such taxes  s ince ,  as  he  a l leged,

5 .  Pet i t ioner  read i l y  admi t ted

withholding taxes for the years 1977

he would be willing to pay a maximum

his  b ro ther  i s  equa l ly  respons ib le .
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6. During 1976 Servo Systems Inc. expanded into the energy conservat ion

f ield with the format. ion of a new separate company, Servo Energy Systems.

7. Pet i t ioner al leged that he was not responsible for the withholding

taxes due from Servo Systems fnc. for the year 1976 since he was rel ieved of

his responsibi l i t ies as president and devoted his ful l  t ime during said year to

the formation of Servo Energy Systems. As evidence Lhereof,  pet i t ioner submitted

a copy of the minutes of a special  meeting of the Board of Directors of Servo

Systems,  Inc . ,  he ld  Apr i l  1 ,  1976,  where in  i t  was  unan imous ly  vo ted  and approved

tha t :

"The president,  Joseph A. Alfredo, take a leave of absence from
al l  corpora te  respons ib i l i t i es  un t i l  the  end o f  the  year ,  March  31 ,
7977 for the purpose of establ ishing f inancing, corporate structure,
personnel and market ing as Servo Energy Systems enters the energy
conservat ion f ie ld.  Any and al l  matters present ly involved with
Servo Systems should be assumed by a president temporary to be
appointed. tr

B .  Pet i t ioner  d id  no t  res ign  h is  o f f i ce  as  pres ident  o f  Servo  Sys tems,

Inc .  dur ing  1976.  The record  does  no t  show to  what  ex ten t ,  i f .any ,  pe t i t ioner

was involved with corporate matters of Servo Systems, fnc. dur ing his t ' leave of

absencet t .

9.  Pet i t ioner did not recal l  whether a temporary president had in fact

been appointed during his absence.

10 .  Servo  Sys tems Inc .  had i t s  o f f i ces  on  the  f i rs t  f loor  o f  a  conver ted

barn si tuated on i ts business premises at 80 Lincoln Avenue, Purchase, New

York. During 1976 Servo Energy Systems was housed on the second f loor of the

s t ruc ture .

11 .  Subsequent  to  the  years  a t  i ssue here in ,  Servo  Sys tems,  Inc .  was  so ld

and reincorporated in 1980 under a new business name, Servoi l  Industr ies Inc.

Pet i t . ioner al leges that the new corporat ion should be held responsible for the



- 4 -

withholding taxes at issue. Although he contended that as a term of the sale,

the purchaser agreed to assume the outstanding tax l iabi l i t ies of Servo Systems,

Inc.,  no evidence was introduced to support  such content ion.

12. Pet i t ioner further al leged that ' r the State Tax Commission fai led to

co l lec t  therw i thho ld ing  tax '  f rom the  or ig ina l  taxpayer ,  Servo  Sys tems Inc . t ' .

Accordingly,  he contended that he should not be held l iab1e for the penalty

asserted for the nonpayment of such tax.

13. Subsequent to the hearing, pet i t ioner submitted a let ter wherein he

claimed that the withholding tax l iabi l i ty at  issue was paid by his brother,

Frank Alfredo "a year or two ago". No evidence was submitted to support  such

c 1 a i m .

CONCIUSIONS OF IAW

A. That the Audit  Divis ion is not required to attempt to col lect unpaid

withholding taxes from a corporat ion, or f rom i ts trustee in bankruptcy, before

imposing on and col lect ing from responsible off icers the penalty imposed by

sec t ion  685(g)  o f  the  Tax  Law.  A l lan  I .  Jacobson,  S ta te  Tax  Commiss ion ,

ITay 2I , 7982.

B.  That  sec t ion  685(g)  o f  the  Tax  Law prov ides  tha t :

"Any person required to col lecL, t ruthful ly account for,  and pay
over the tax imposed by this art ic le who wi l l fu l ly fai ls to col lect
such tax or truthful ly account for and pay over such tax or wi l l fu l ly
attempts in any manner to evade or defeat the tax or the payment
thereo f ,  sha l I ,  in  add i t ion  to  o ther  pena l t ies  p rov ided by  law,  be
I iable to a penalty equal to the total  amount of the tax evaded, or
no t  co l lec ted ,  o r  no t  accounted  fo r  and pa id  over . "

C. That for the years 1977 and 1978 pet i t ioner was, as he readi ly

admitt .ed, a person responsible for the col lect ion and payment of the withholding

taxes of Servo Systems fnc. Accordingly,  the penalty asserted with respect to

sa id  years  i s  sus ta ined.
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D.  That  pe t i t ioner  has  fa i led  to  sus ta in  h is  burden o f  p roo f ,  requ i red

pursuant to sect ion 689(e) of the Tax Law, to show that he was not a person

responsible for the col lect ion and payment of t .he 1976 withholding taxes of

Servo Systems Inc. Accordingly,  the penalty asserted with respect to said year

i -s  sus ta ined.

E. That the pet i t ion of Joseph A.

Def ic iency  da ted  September  28 ,  1981 is

DATBD: Albany, New York

MAY 251984

Alfredo is denied and the Not ice of

sus ta ined.

STATE TAX COMMISSION

PRXSIDBNT

R


