
State of New York ]
s s .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of 0ctober,  1984, he served the within not ice of Decision by cert i f ied
mai l  upon Joseph D.  Agost ino ,  J r . ,  the  pe t i t ioner  in  the  w i th in  p roceed ing ,  by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph D.  Agost ino ,  J r .

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income Tax
under Art ic le 22 of the Tax Law for the Years 1975
&  7 9 7 6 .

Joseph D.  Agost ino ,  J r .
12 Balmvi l le Lane
Newburgh, NY 12550

and by deposit ing same enclosed
post off ice under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
5 th  day  o f  0c tober ,  1984.

AFFIDAVIT OF MAIIING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York .

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Joseph D.  Agost ino ,  J r .

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Years
1 9 7 5  &  7 9 7 6 .

AFFIDAVIT OF MAIf,ING

State of New York ]

County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
5th day of October,  L984, he served the within not ice of Decision by cert i f ied
mai l  upon Mil t .on M. Schussheim, the representat ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Milton M. Schussheim
2 Mountain Ave.
Highland Falls, NY 10928

and by deposit ing
pos t  o f f i ce  under
Service within the

That deponent
of the pet i t ioner
last known address

same enclosed in a postpaid properly addtessed wrapper in a
the exclusive care and custody of the United States Postal

State of New York.

further says that the said addressee is the representat ive
herein and that the address set forth on said wrapper is the

of the representat ive of the pet i t ioner.

Sworn to before me this
5 th  day  o f  October ,  1984.

pursuant



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  5,  7984

Joseph D.  Agost ino ,  J r .
12 Ba1mvi11e lane
Newburgh, NY 12550

Dear  Mr .  Agos t ino :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, a proceeding in court  to review an
adverse decision by the State Tax Commission may be ini t i tuted only under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building /19, State Campus
Albany, New York 12227
Phone lt  $18) 457-2A70

Very truly yours,

STATE TAX COMMISS]ON

cc :  Pet i t ioner 's  Representa t ive
Mi l ton  M.  Schusshe im
2 Mountain Ave.
H igh land Fa l l s ,  NY 10928
Taxing Bureau' s Representat ive



STATE.OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petit ion

o f

JoSEPH D. AGOSTIN0, JR.

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Article 22
of the Tax law for the Years 1975 and 1976,

A small claims hearing was held before

at the off ices of the State Tax Commission,

New York,  on February 6,  1984 at .  L :15 p.M. ,

March 5, 1,984. Petit ioner appeared pro se.

John P.  Dugan,  Esq.  (Wi l l iam Fox,  Esq. ,  o f

DECISION

Petit ioner, Joseph D. Agostino, Jr.,  12 Balnvi l le Lane, Newburgh, New York

12550, f i led a petit ion for redetermination of a deficiency or for refund of

personal income tax under Article 22 of. the Tax law for the years 1975 and I9V6

(Fi le  No 23185) .

Allen Caplowaith, Hearing 0ff icer,

Two lrlorld Trade Center, New York,

with all briefs to be submitted by

The Audit Division appeared by

counse l ) .

ISSUE

I{hether petit ioner, Joseph D. Agostino, Jr.,  is subject to a penalty,

pursuant to section 685(g) of the Tax law, as a person who wil l ful ly fai led to

collect, truthfully account for and pay over the New York State withholding

taxes due from Newburgh Nursery, rnc. for the years 1975 and 1976.

FINDINGS OF tr'ACT

1. Newburgh Nursery, Inc., North Plank Rd. (nt. 32), Newburgh, New York

12550, fai led to pay over the New York State personal income taxes withheld

from the wages of i ts employees for the fol lowing periods:
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l{ithholding Tax Perio4

January 1, 1975 t.o January 31, 1975
January 1, 1916 to January 31, 1976
Apr i l  1 ,  1976 Lo Apr i l  30,  tg76
May 1,  1976 to May 31,  1976
June 1, 7976 to June 30, 1976
July  1,  L976 to JuIy  31,  Lg76
August 1, 1976 to August 31, 1976
September l ,  1976 to September 30, 1976
October  1,  7976 to October  31,  1976
November 1, L976 Lo November 30, 1976
December 1,  7976 to December 31,  1976

TotaI sJ.uJ=gq.
2. 0n June 25, L978, the Audit  Divis ion issued a Statement of Def ic iency

in conjunct ion r ,r i th a Not ice of Def ic iency against Joseph D. Agost ino, Jr.

(hereinafter pet i t ioner) wherein a penalty was asserted pursuant to sect ion

685(g) of the Tax traw for an amount equal to the New York State withholding

taxes due from Newburgh Nursery, Inc. for the aforestated periods. Said

penalty was asserted on the grounds that pet i t ioner was a person required to

col lect,  t ruthful ly account for and pay over the withholding taxes at issue,

and that he wi l l fu l ly fai led to do so.

3. During the periods at issue pet i t ioner was the president and sole

stockholder of Newburgh Nursery, fnc. He was solely responsible for the

day-to-day act iv i t ies of the corporat ion.

4. The Audit  Divis ion submitted copies of Newburgh Nursery, rnc.ts

monthly New York State withholding tax returns filed for the first eight

periods l isted on the Statement of Def ic iency. A11 such returns were signed by

pet i t ioner as president. .  Addit ional ly,  aI I  such returns, with the except ion of

tha t  f i l ed  fo r  the  f i rs t  per iod  a t  i ssue,  were  la te  f i led  on  Decembet  27 ,  L976.

Most returns were f i led with no entry made in the box designated ' tTotal  Renit tance'r

Anount

41  . 50
36 .9A
40 .90

147 .50
272.80
83.20
87 .80

193  . 50
116 .80
176  . 50
160 .50
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5. 0n or about January 20, L977, the Department of Taxation and Finance

seized Newburgh Nursery, Inc. and subsequently auctioned its assets in order to

satisfy outst,anding unrelated tax warrants. As a result of such auction, the

outstanding warrants were paid and, according to petit ioner, a surplus of

approximately $1r700.00 remained which was held in an escrow account by the

attorneys for the creditors. Pet.itioner argued that. this alleged surplus

should be used to satisfy the deficiency asserted herein.

CONCIUSIONS OF tAW

A. That section 685(g) of the Tax I,aw provides that:

'rAny person required to col lect, truthful ly account
over the tax imposed by this art icle who wilt fu1ly fai ls
such tax or truthfully account for and pay over such tax
attempts in any manner to evade or defeat the tax or the
thereof, shall ,  in addit ion to other penalt ies provided
liable to a penalty equal to the total amount of the tax
not col lected, or not accounted for and paid over.tr

B. That section 685(n) of the Tax law provides that:

for, and pay
to co l lect
or wil l ful ly
payment

by law, be
evaded, or

"f 'or purposes of subsecfions (g), ( i)  and (o), the tern person
includes an individual, corporation or partnership or an off icer or
employee of any corporation ( including a dissolved corporation), or a
member or employee of any partnership, who as such officer, employee,
or member is under a duty to perform the act in respect of which the
v io la t ioa occurg. t t

C. That for the years at issue, petit ioner was a person responsible for

the collection and payment of the withholding taxes of Newburgh Nursery, fnc.

who wil l ful ly fai led to fulf i l l  this responsibi l i ty within Lhe meaning and

intent of sections 685(g) and 685(n) of the Tax Law. Accordingly, the penalty

asserted against petit ioner is hereby sustained.

D. That petitioner has not shown that the liability of Newburgh Nursery,

Inc. for withholding taxes for the period at issue has been satisf ied. Furthermore,

the penalty asserted against petitioner is separate and independent of the



corporat ion 's  l iab i l i ty  for
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lhe unpaid withholding taxes.

196  (3d  Dep t .  1981) .

Matter of YeII in v.

N ,Y .S .  Tax  Comm. ,  81  A .D .2d

E. That the petit ion of Joseph D. Agostino, Jr. is denied and the NoLice

of  Def ic iency dated June 26,  1978 is  susta ined.

DATED: A1bany, New York STATE TAX COMUISSION

OcT 0 5 1984


