
STATE OF NEIII YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion
o f

Myron D. & GlodyLe Zigrossi ,  Jr.

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
r979 .

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27Lh d ,ay  o f  May,  1983.

AT'FIDAVIT OF MAITING

lhat  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is Lhe last known address

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Myron D. & GlodyLe Zigrossi ,  Jr. ,  the pet i t ioners in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Myron D.  &  Glody le  Z ig ross i ,  J r .
1306 W.  R isk  Sr  .  l l 3B
Plan t  C i ty ,  F l  33566

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuitody of
the united States Postal  service within the state of New york.

AUTHORIZED TO ISTER
TA)( IJAW

OATHS PURSUINT TO
SECTION 174



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Myron D.  &  Glody le  Z ig ross i ,  J r .

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Year
r979 .

MFIDAVIT OF MAITING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departrnent of TaxaLion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Reuben R. Mandel the representat ive of the pet i t ioners in the within
proceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Reuben R. Mandel
David Kestenbaum & Co.
1 0  E a s t  4 0 t h  S t . ,  R o o m  1 1 1 0
New York ,  NY 10016

and by deposit . ing same enclosed in a postpaid properly addressed r.rrapper in a
(post of f ice or off ic ial  deposit .ory) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
27th day of May, 1983.

AUTHORIZED TO
0ATHb prjtsuANr
Stdtr0$ tf l

INISTER
T0 TAJ( IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12?27

YIay 27, 1983

Myron D.  & Glodyle Z igross i ,  Jr .
1306 I,J. Risk St . l f3B
Plant City, FL 33566

Dear  Mr .  &  Mrs .  Z ig ross i :

Please take not ice of the Decision of the State Tax Commission enclosed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Bui lding / f9 State Campus
Albany, New York 12227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Reuben R. Mandel
David Kestenbaum & Co.
1 0  E a s t  4 0 t h  S t . ,  R o o m  1 1 1 0
New York ,  NY 10016
Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

I 'IYRON D. ZIGROSSI, JR. and GL0DYLE ZIGROSSI

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Article 22

of  the Tax Law for  the Year 1979.

DECISION

Pet i t ioners ,  Myron D.  Z ig rossL,  J r .  and Glody le  Z lg ross l ,  1306 West  R isk

St ree t ,  No.  38 ,  P lan t  C l - ty ,  F lo r ida  33566,  f i led  a  pe t i t lon  fo r  redeterminat ion

of a def ic iency or for refund of personal income tax under Art lc le 22 of the

Tax Law for the year 1979 (Fi le No. 3527I).

A formal hearing was held before Daniel  J.  Ranal l i ,  Hearlng Off icer '  at

the off ices of the State Tax Commission, Two World Trade Center,  New York'  New

York, on Decenber 1, 1982 at 10:45 A.I"1. Pet i t ioners appeared by David Kestenbaum

& Co.  (Reuben R.  Mande l ,  C .P.A. ) .  The Aud i t  D iv is ion  appeared by  Pau l  B .

Coburn ,  Esq.  (Mlchae l  G i t te r ,  Esq. ,  o f  counse l ) .

ISSUE

Whether pet i t ioners were domic i led ln  and res idents of  New York State

dur ing the taxable year  L979.

FINDINGS OF FACT

1.  Pet i t loners ,  Myron D.  Z ig ross i ,  J r .  and Glody le  Z ig ross i ,  f i l ed  a  New

York State Income Tax Nonresident return for 1979.

2. On Septernber 10, 1981, the Audit  Divis ion issued a Not ice of Def ic iency

aga ins t  pe t i t ioners  in  the  amount  o f  $3 ,464.54  p lus  in te res t  o f  $418.39  fo r  a

to ta l  due o f  $3 ,882.98  fo r  the  year  L979.  A  Sta tement  o f  Audt t  Changes issued

September 2, 1980 explal-ned that,  al though pet i t ioners had moved to Flor ida in
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connect ion with a change in Mr. Zigrossl fs employment si tuat ion, they had

maintained their  New York residence during the year and, therefore, there was

no intent to change domicile. Petitioners hrere considered New York residents

for the ent i-re year L979.

3. Pett t loners l ived in Barker,  New York pr lor to 1978. Pet i t ioner

Myron D. Zigrossi  worked at a frozen food plant in Barker.  In 1978 Myron

Zlgrossi  was promoted to Vice President and because of the promotion r tas

requlred to move to Flor ida. Pet i t ioners moved to Flor ida and entered into a

lease of an apartment for the last s ix months of L978, Pet l t ioners also leased

an apartment in Flor ida for al l  of  1980. However,  no evldence of a Flor lda

lease for 1979 was submitted. On June 5, L979 pett t ioner Myron Zigrossi

registered to vote ln Flor ida and f i led a Declarat ion of Residence lndlcat ing

his intent to maintain a permanent home in Plant City, County of Hlllsborough,

F lo r ida .

4. Pet i t ioners did not sel l  their  home in New York during the period ln

issue nor did they move al l  of  thelr  furni ture to Flor ida. Pet i t ioners used

rented furniture in their Florida apartment. During L979 petitioners spent

four months in New York, from June I through Septenber 30 in connection with

pet i t ioner Myron Zigrossl ts new posit ion as Vlce President -  Product ion which

requlred him to be at the Barker,  New York plant dur ing the product ion perlod.

Petitioners lived ln their New York home during this period instead of acqulrlng

temporary quarters at company expense.

5. From the date Myron Zigrossi  was promoted to his new poslt ion in

Flor ida on Aprl l  4,  1978 to the end of I979r pet i t loners l ived ln their  New

York home for a total  of  seven months. As of the date of the hearlng, pet l t ioners

had not yet purchased a home in Florida and, apparentl-y, had not sold their New
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York home since pet i t ioners t  representat ive indtcated they were retaining the

New York house for investment purposes unt l l  i t  further appreclated Ln value.

6. Pet i t loners argued that their  s i tuat ion was sl-ml lar to that of  another

individual who reportedly was found to owe no New York State taxes for a perlod

during which said individual was domiciled in another state but maintained a

residence ln New York.

CONCLUSIONS OF LAW

A.  That  20  NYCRR I02 .2(d) (2 )  p rov ides  tha t :

' ra domlcl le once establ ished cont inues unt i l  the person in
question moves to a ne\^r locatlon with the bona fide intentlon
of naklng hls fixed and perrnanent home there. No change of
dornicile results fron a removal to a nerd location if the
intent ion is to remain there only for a l iur i ted t ine.rr

B. That the burden of proof is upon the pet i t ioners to show that the

necessary intent lon to effect a change ln dornici le existed (Tax f ,aw $689(e);  20

NYCRR L02.2(d) (2 ) ) .  r rThe tes t  o f  in ten t  w i th  respec t  to  a  purPor ted  new

donici le has been stated as fwhether the place of habitat ion ls the permanent

home of a person, with the range of sent iment,  feel ing and permanent associat ion

with i t  t  (c i tat ion omit ted) .  The evidence to establ ish the required intent ion

to effect a change ln dornici le rnust be clear and convincing" (Bodf l"h 
" .  

Gt l l t* ,

50  A.D .2d ,  457)  .

C. That | t to change onets dourlc i le requires an intent to glve up the old

and take up the new, coupled with an actual acquisition of a resldence in the

new local i tyt '  (Bodf ish, supra).  The fact that a person leaves hls establ ished

domici le with the intent lon of never returning is important but not necessari ly

conclusive, and such domicl le cont lnues unt l- l  a new one is c1-earJ-y establ ished.

"In determining an individualrs intent ion in thLs regard, his declarat ions wi l l
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be g iven due weight ,  but  they wi l l  not  be conclus ive i f  they are contradic ted

b y  h i s  c o n d u c t "  ( 2 0  N Y C R R  I 0 2 . 2 ( d ) ( 2 ) ) .

D.  That  the fact  that  pet i t ioners regis tered to vote and f i led a Declara-

tLon of  Residence ln F lor ida,  whi le  ind icat ive of  an ln tent  to  change domic i le ,

a r e  n o t  c o n c l u s i v e  ( s e e  Z i n n  v .  T u l l y ,  5 4  N . Y . 2 d , 7 L 3 ,  r e v t g  7 7  A . D . 2 d  7 2 5 ) .

Pet i t ioners cont inued to mainta in thei r  house and furn i ture in  New York af ter

they noved to F lor ida.  They returned to New York for  three months in  1978 and

four months in 1979 to allow Myron Zigrossi to work at the same Barker plant as

before the move.  Dur ing these per iodsr  pet i t ioners l ived in  the Nenr York hone

which they cont inued to mainta in.  Such conduct  does not  c lear ly  demonstrate

the intention to give up the old and take up the new domicile and petit ioners

have not  meet  thei r  burden of  proof  wi th respect  to  a change in domic i le .

Pet i t ioners were,  therefore domic i led in  New York for  the year  I979.

E.  That  sect ion 605(a)  (1)  of  the Tax Law def ines a res ident  tndiv idual  as

one t 'who is  domic i led in  th is  s tate,  unless he maintatns no permanent  p lace of

abode in th is  s tate,  mainta ins a permanent  p lace of  abode e lsewhere,  and spends

in the aggregate not  more than th i r ty  days of  the taxable year  ln  th is  s tate. r l

Since petit ioners rirere doniciled in New York and mal-ntained a home in Barker,

New York and spent more than thirty days in New York during 1979, they were

residents of  New York in  1979 and subject  to  tax as such.

F.  That  each case i -s  decided on i ts  own facts and the facts in  pet i t ionerst

case are d iss imi lar  f rom those in the s i tuat lon c i ted by pet i t ioners in  F indlng

of  Fact  "6t t .  Pet i t ioners were New York donic i l iar ies c la iming a change in

donic i le  whereas in  the s i tuat ion c i ted the indiv idual  ln  quest ion had an

establ lshed domic i le  out  of  s tate wi th a res idence in New York.  This d is t inct lon

requires d i f ferent  resul ts  in  the two cases.



G .

denied

DATED:

lIi'l'{

That  the pet i t ion of  MYron

and the Not lce of  Def ic iency

A1-bany, New York

i i t l9B3

- ) -

D.  Z ig ross i ,  J r .  and Glody le  Z ig ross l  i s

issued September  10 ,  1981 is  sus ta lned.

STATE TAX COMMISSION


