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STATE OF NEW YORK

STATE TAX COUMISS]ON

In the Matter of the Petit ion
o f

Hor+ard Young

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal Income
Tax under Art icle 22 of the Tax Law for the Years
797r  -  1973 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Howard Young, the petit ioner in the within proceeding, bV
enclosing a true copy thereof in a securely sealed poslpaid wrapper addressed
as fo l lows:

Howard Young
166-35 Ninth Ave.
Whi testone,  NY 11357

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exi lusive care and cuslody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the petit ioner
herein and that the address set forth on said wrapper is the last known address
of  the pet i t ioner .

Sworn to
L0th day

before me this
o f  November ,  1983.



STATE OF NEW YORK

STATE TAX COIO{ISSION

In the Matter of the Petition
o f

Howard Young

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Article 22 of the Tax Lar.r for the Years
797r. - 7973.

ATFIDAVIT OF MAILING

Staie of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
10th day of November, 1983, she served the within notice of Decision by
cert i f ied mail upon Robert Lusthaus the representative of the petit ioner in the
within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert Lusthaus
Cohen & lusthaus
600 01d Country Rd.
Garden City, NY 11530

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to
10th day

before
of Nov

me this
ember,  1983.
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 12227

November 10, 1983

Howard Young
766'35 Ninth Ave
Whi testone,  NY i f :SZ

Dear Mr. Young:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning Lhe computat ion of Lax due or refund al lowed in accordance
with this decision mav be addressed t .o:

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Building l/9 State Canpus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Robert Lusthaus
Cohen & Lusthaus
600 01d Count.ry Rd.
Garden City, NY 11530
Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HOWARD YOI]NG

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under LrticLe 22
of the Tax Law for the Years 1971 through 1973.

DECISION

below, the Audlt Division lssued statements

to pet i t ioner,  l loward Youngr assert lng

Peti t loner,  Howard Youngr 166-35 Ninth Street,  Whitestone, New York 11357

flled a petition for redetermination of a deficlency or for refund of personal

lncome tax under Article 22 of the Tax Law for the years 1971 chrough 1973

(FlLe Nos. 32267, 32268 and 32273).

A fornal hearing was hel"d before Dennls M. Galllher, Ilearlng Officer, at

the off ices of the State Tax CosmLssion, Two World Trade Center,  New York, New

York on AprLL 27, 1983 at 1:35 P.M. Pet i t ioner appeared by Cohen & Lusthausr

P.C. (Robert  Lusthaus, Esq.,  of  counseL).  The Audlt  Divis ion appeared by John

P.  Dugan,  Esq. ,  ( I rw in  Levyr  Esq. ,  o f  counse l ) .

ISSUES

I. l,ltrether petitioner was a person requlred to collect, truthfully

account for and pay over withholding tax wlth respect to Stanley Frocks, Inc.,

and wil1fu11y failed to do so, thus becoming llable for a penalty under

sect ion 685(e) of the Tax Law.

II. l ' lhether the dollar amount of the penalty asserted agalnst petitioner

ls  cor rec t .

FINDINGS OF FACT

1. On various dates,

of def ic iency and not ices

as detalled

of def lc lency
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penalties due in the anount of unpald wlthholding

Inc. as fol lows:

tax owed by Stanley Frocks'

Amount

$  1 ,687 .00
359  .7  6
168 .36

1  1  , 574 .  00
3 ,798 .35

Date Issued

t2/  281 7 3
12128 /73

rL /2s/74

Wlthholding Tax Perlod

2 l r l73  -  4 le l73
I97I (balance due)
1972 (baLance due)
r l16173  -  7  /6173
L972 (baLance due)

2, The Audit  Divis lon, by l ts Aprl l  8,  1982 answers to the pet i t ionerrs

perfected petitions, asserted in clarification of the amount shown as due by

the foregoing documents, the following:

a.)  Stanley Frocks, Inc. ("Frocks") f l led Forms IT-2103
("Reconciliation of Personal Income Tax Withheld") for
each of the years 1971 and L972, lndicat l -ng the
amounts of tax wlthheld, but did not remLt the full
amounts reported thereon;

b.)  that the unremit ted balances remalning due for 1971
and 1972 amounted to $359.76 and, $158.36, respect lvel-y;

c.)  that Frocks fal led to f i l -e i ts Form IT-2I01 (rrEmployerf  s
Return of Personal Income Tax withheld") for the
period January 16, 1973 through July 6, L973, whlch
failure resulted ln the cal-culatlon by the Audit
Dlvision of an estlmated deficiency for such period in
the amount of $1Lr574.00 based on the average wtthholdlng
by Frocks for pr i -or per iods;

d.)  that the Statement of Def ic lency and a Not l-ce of
Def ic iency dated December 28, 1973 (the second statement
under such date listed in Finding of tracIT included
the  es t imated  de f lc iency  o f  $1 I ,574.00  ( r rc "  above)
together wlth the amounts remaining due for 1971 and
L972 (t tb" above),  for a total  asserted def ic lency of
$L2, r02 . r2 :

e.) that a corporat ion franchise tax refund due to Frocks
was applied ln reduction of the asserted deficiency
($12,102.L23 "d" above),  with the rernaining def ic i -ency
due after such reductlon shown erroneously on the
Notice of Def lc iency and Statement of Def lc lency dated
November 25, 1974 as a balance due for the year L972
in  the  amount  o f  $3 ,798.35 ;



-3-

f . )  that the balance of the reduced def ic l-ency asserted
($3,798.35) ls ln fact due for the period January 16,
1973 through July 6, 1973.

3. Frocks was, until- adjudlcated bankrupt on Ju1-y 6, L973, engaged Ln the

buslness of sel l lng " junJ.or dresses" (sizes 5-13).  Frocks was equal ly owned'

prLor to the periods at issue, by Milton Sil-verman and Morty Morris.

4. Petltioner has a long background of experience ln the fashlon/garment

industry as a salesman. He first met Mllton Sllverman through a buyer (presunably

a mutual acqualntance), and thereafter became involved in business with Sllverman

in or about L964, at which tine Sil-verman, Morty Morris and petltloner forned

Petl t tevi l le,  Inc. ( t 'Pet i t tevi l l -e") .  These three indl-viduals each owned

one-thlrd ( l /3) of  Pet l t tevi lLers stock. The lni t ia l-  f inancing for Pet i t tevl l le

was provided by Milton Sllverman and Morty Morris, through Frocks, and

pet i t ionerrs role ln Pet i t tevl l le was to sel1 i ts l ine of c lothing whlch

consisted of special ty sized dresses (pet i te dresses l-n slzes 3-13).

5. Mil-ton Sllvernan died ln or about L971, at whlch tirne petltioner and

Morty Morr is each became onners of f l f ty percent of Pet i t tevl l -Lers stock. I t

\das not specified whether Milton Sllvermanrs stock ownership in PetittevilLe

was acquired by Morty I'torris and petltioner as a bequest from Milton Sllverman'

through a buy out agreement, or otherwise. Shortly thereafter, Morty Morris

retLred and desired to sel- l  his f i f ty percent stock ownership of Pet i t tevl l - le.

Petitioner agreed to let four individuals, Stanley Sllvennan, Howard Morris,

Arthur Tucker and Stuart Kaylin, purchase Morty Morrisr stock ownership ln

Pet l t tevl l le. l  Pet l t ioner test i f ied that he received from these four lndivlduals

The four l lsted
Morty Morris are
Morty MorrLs.

lndlvlduals who purchased
the sons and sons-in-Law

Pett t tevLl le st ,ock from
of l'Iil-ton Silverman and
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a sma1l percentage of Frockrs stock (10 or 12 percent) as a gJ.f t  (at  no cost)

for "letting the klds get involved wlth Petittevillerr. These four Lndividuals

owned most of Frockrs stock at the t ime, pald Morty Morr ls dlrect ly for his stock

in Pet i t tevl l le,  and pet i t ioner did not oppose thelr  purchase of such stock.

Pet,itioner owned no stock in Frocks other than thls l0 or 12 percent lnterest.

6. Petitioner was involved only in the operation of Petltteville and was

not involved with the operation of Frocks. He had been "brought lnto the

business" because of hls experLence and abl l t ty as a salesman. Pet i t tevi l le

was viewed as pet i t ionerts f l rm, and i t  was his job to operate Pet i t tevl l le and

to sel- l  i ts l - lne of c lothing.

7. Offices and showrooms for both Frocks and PetlttevLlle were located in

one bullding having a common entrance. However, the showrooms ltere on separate

sides of the building and each corporatLon had separate sales personnel.

Petltioner never worked in Frockrs showroom or offl-ces nor did he hire or fire

Frockts employees or exercise eontrol  over such enployees. Pet i t ioner could

hire and f i re for Pet i t tevl- l le and do.. . t tanythlng el-se necessary in the operat lon

of  Pet l t tev i l le r r .

8. Petitioner recelved a snall weekl-y salary from Frocks, although he

performed no dutles for Frocks in return for such sal-ary. PetitLoner testlfLed

that he night have held the t i tLe of secretary of Frocks, but that he rr . . .

dldnrt  even knowtt.

9.  Pet i t loner never attended meetlngs held by Frocks, nor dld he prepare

or sign tax returns or reports on behalf of Frocks. He never was lnvolved with

the flnancial aspects or any other aspects of Frockts business and was not

aware, nor was it hl-s business to become arrare of whether or not wlthhol-ding

and other taxes were properly accounted for and remitted on behaLf of Frocks.
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10. The bookkeeping and other office work for both Frocks and Petittevl.lle

were handled on a day to day basls by one Sylvla Jacobson. She testified that

petltloner signed checks on behalf of PetltteviLle, but that she never went to

hln for his signature on a check issued by Frocks. Frocks and Petittevill-e had

separate checking accounts. Petitloner never supervised Ms. Jacobson nor dld

he become Lnvolved in the day-to-day operatlon of offlce functions for Frocks

or Pet l- t tevl l le.

11. Pet l t loner was one of several  people authorlzed to slgn checks on

behaLf of Frocks, but doubted ever having signed any checks issued by Frocks

except for the possibility of a situatlon where no one else was avallable to

sign. Two authottzed signatures were requlred on checks issued by Frocks.

According to Ms. Jacobson, Stanley Silverman ran Frockrs business on a day to

day level, including the determinatlon of whlch creditors rtere to be pald. If

she had a problem in running the offlce, such as a lack of funds to pay blll-s

or a question as to who to pay, she would brlng the problem to the attentlon of

Stanley SiLverman for resolution. Stanley Sil-vernanrs only lnvolvement with

Petlttevi-lle was to determlne the level of its production.

L2. Howard Morris and Stuart Kaylln worked as salesnen wlth Frocks.

13. Petitloner only travelled to a llmited extent and only dld so for

Pet i t tevi l le.

14. Petitioner asserts that he was involved only nith Petlttevllle and not

with Frocks, that he worked, ln fact, as a salesman whose responsibllity rtas to

see that Pet i t tevi l lers l ine of c lothing so1d, and that he nelther becarne

involved in nor had the authority to becone involved in the operatlon of

Frocks .
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15. Petitioner further challenges the amount of the penal-ty asserted,

maintaining that the Audlt Divlslonrs esttmate of unpaid withhol-dlng tax for

1973 ls unreasonabl-e and overstated, and would have been nore than offset by

the amount of the corporation tax refund applled agalnst the outstanding

deflciencies in withholding tax. The dollar amount of the corporatlon tax

refund r i las not specLf ied.

CONCLUSIONS OF LAT.I

A. That where a person ls requlred to coll-ectr truthfully account for and

pay over withholding taxes and will-fully fails to collect and pay over such

tax'  sect lon 685(g) of the Tax Law lmposes on such person t t . . .  a penalty equal-

to the total amount of tax evaded, not collected, or not accounted for and paJ-d

over t t .

B. That sect lon 685(n) of the Tax Law def ines a person, for purposes of

sect lon 685(g) of the Tax Law to incl-ude:

rr . . .  8n indivldual,  corporat lon, or partnership or an
off icer or employee of any corporat ion.. .  or a nember or

, employee of any partnershlp, who as such officer' employee
or member is under a duty to perform the act in respect of
which the violat lon occurs."

C. That the questlon of who is a ttpersonrr requlred to coll-ect and pay

over withholdlng taxes is to be determined on the basis of the facts presented.

Some of the factors to be considered lnclude whether petLtioner owned stock,

signed tax returns, or exerclsed authority over the employees and the assets of

the corporat lon. McHugh v. State Tax Courm., 70 A.D.2d 987. (S." also Maclean

v .  S ta te  Tax  Conn. ,  69  A.D.2d 95 I ,  a f f td  49  N.Y.2d  920,  and Malk in  v .  Tu l l y  65

A.D. 2d 228) .

D. That petitloner Howard Young was not a person under a duty to collect,

truthfully account for and pay over nlthholdlng taxes on behalf of Stanley
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Frocks, Inc. Although he was given ownership of a small amount of lts stock,

was authorLzed to sign its checks and may have held the office of secretary,

petitionerrs rel-ationship with Stanley Frocks, Inc. was not one ln whlch he was

actually involved wlth the company. Petitionerfs dutles lnvolved only the

operat lon of Pet i t tevl l - l -e,  Inc.,  and whatever sphere of authori ty he possessed

or exerclsed was l ln l ted to the operat lon of Pet l t tevl l le.  Pet l t ioner was'  ln

essence, a salesman who was not in a posltLon of authority or reaponsibillty

with Stanley Frocks, Inc. such as to be subje,ct to the penalty furposed by

sectlon 085(g) of the Tax Law as based on unpaid wlthholdlng tax owed by

Stanley Frocks, Inc.

E. That ln vlew of the foregoing, the second issue ralsed by pet i t loner

is  moot .

F. That the petitlon of Howard Young is granted and notices of deficiency

dated December 28, 1973 and November 25, L974, respect ively,  are cancel led.

DATED: AJ-bany, New York STATE TAX COMMISSION

N0v 10 1993
PRESIDn{T


