
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

George Wunderl ich, Jr.
AtrTIDAVIT OT UAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Deterninat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Year  1 .974.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of l {ay, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon George Wunderl ich, Jr. ,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

George Wunderl ich, Jr.
42 Forest Hi l l  Dr ive
Corning, NY 14830

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That. deponent further says
herein and that the address set
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

OATHS PLIRSUANT I0 IAX tr'Atr
SECTION I74

that.  the said addressee is the pet i t ioner
forth on said wrapper is the last known address



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 1?227

May 6,  1983

George Wunderl ich, Jr.
42 Forest HiI l  Drive
Corning, NY 14830

Dear Mr. Wunderl ich:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art. ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be instituted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from Lhe

fnquiries concerning the computation of tax due or refund allowed j.n accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - Lit igation Unit
Albany, New York 12227
Phone /i (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive

Taxing Bureau' s Representat. ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

cEoRGE WITNDERLICH, JR.

for redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article
22 of the Tax Law for the Year 1974.

DECISION

Peti t ioner George Wunderl lch, Jr.  ,  42 Forest l l i l l  Dr lve, Corning, New York

14830, f i led a pet i t ion for redeterminat ion of a def ic i-ency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year L974 (Fi le No.

1 6 1 3 s ) .

A snal l  c laims hearing was held before Carl  P. Wright,  I lear ing Off icer,  at

the off ices of the State Tax Conrmission, 164 Hawl-ey Street,  Binghamton, New

York '  on  September  24 '  1981 a t  10 :45  A.M.  Pet i t loner  appeared by  ! , Ia l te r  R.

conl in,  P.A. The Audit  Divis ion appeared by Ralph J. vecchio, Esq. (Anna D.

C o l e l l o ,  E s q . ,  o f  c o u n s e l _ ) .

ISSUE

Whether pet i t ioner provided suff ic ient evidence to establ ish deduct ions

for "Medical  and Dental  Expenses* and "Miscel laneous Deduct ions.f l

FINDINGS OF FACT

1. Pet i t ioner,  George Wunderl- ich, Jr. ,  and his wife,  Josephine tr ' Iunderl ich.

t inely f i led a New York State Combined Incone Tax Return for the year 1974.

2. on May 24, 1976, the Audit  Dlvls ion issued to the pet i t ioner a Not ice

of Def ic iency in the sum of $697.10, along with an explanatory Statenent of

Audit  Changes which stated:
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Because you fai led to substant iate i tems for review
York State income tax return, those deduct ions have
and your tax recomputed accordingly.

I tem Clained Allowed

$  4 , 0 8 6 . 1 1
8s0 .  05

on your 1974 New
been disal lowed

Adjustment

$  4 , 0 8 6 . 1 1
8s0 .05

FT;'56;T

Medical  and Denta l
Miscel laneous Deduct ions
Tota l  Adjustnents

$ -0-
-0-

3. At the hearing, the Audit  Divis ion and pet i t ioner st lpulated that

one-half  of  the insurance premium for medical  care of $150.00 and the remaining

insurance o f  $187.24  p lus  $957.94  o f  med ica l  expenses ,  p r io r  to  the  th ree

percent l i rni tat ion, \das an al lowable deduct ion. A11 other medical  expenses

were st i l1 at issue. Pet i t ioner submitted cancel led checks for medical  and

denta l  expenses  o f  $86.L2  and.  nurs ing  home care  o f  $S,015.32 .  Pet i t ioner  a lso

submitted:

(a) Letters frorn corning Hospital ,  dated october 14, 1981, Founders

Pavi l i .on, dated October 20, 1981, and Hornel l  Nurslng and l leal th Related

Faci l i ty '  dated October 20, 1981 stat ing that fees pald were for professional

care services and accommodations. These fees were paid for his motherfs

nursing care. He clained his mother as a dependent on his tax return.

(b) An agreement between the Corning Hospital Long Term Care Unit,

hereinafter cal led t 'LTCU", and pet i t ioner.  This agreement stated that the LTCU

would provide a room wlth board, l inens, bedding, general  nursing, and rout l-ne

personal care incl-dental  to the wel l  being and safety of the resident,  and the

administrat ion of such medicat ion as may be prescr ibed by the attending physlcian.

(c) A worksheet for the expenses incurred in using an automobl le for

transportat ion for medical  purposes, using a standard ni leage rate of 7g a

mile.  Pet i t ioner claimed 2,754 miles to vis i t  hl-s mother and 302 ni les for

medical  t r lps. Attached to the worksheet was a statement from a doctor which
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stated, rrMr. George Wunderl ich is the son and only relat ive of Mrs. I rene

hlunderl ich. I t  is essent i-al  to her wel l -being that her son dr ive to HorneLl to

v is i t  her t t .

(d) Form 2038, Information to Support  Exemption Clained for Dependent

Federal Income Tax Return I 
which reported the following lnforrnation:

Income recelved by pet i t ionerrs mother
Social  Securi ty
Veterans Penslon
Total Income Received

Expenses for dependent only
Clothing
TV Services & Maintenance
Medical Mi les
Spec ia l  Bed
Toi let  Art ic les
Nursing Hone Care
Total  Cost of Support

$2 ,2 :6 .00

$3 ,754 .00

$  430 .00
ro7 .04
213 .92
33r  .47
70 .00

r r ,424 .09
$ r2 ,576 .52

The Department of social  services provided $s1327.81 in support  for

pet i- t i -onerrs motherrs nursing hone care which lef t  a balance of $7,248.7I

cont r ibu ted  fo r  her  suppor t .  The $3 ,754.00  rece ived by  the  pe t i t ioner rs  mother

was not reported as an amount contr ibuted by dependent for her support .  The

pet i t ioner contended these monies qrere contr ibuted by his mother for the

col lege tui t ion of her grandson George Wunderl ich I I I .

(e) A let ter f rom the Department of Social  Service dated February 27,

1980 stat ing that they provided support  for the pet i t lonerrs mother.

4. At the hearing, the Audit  Divis ion and pet i t ioner st ipul-ated that

bus iness  pub l ica t ions  o f  $46.55  and bus iness  dues  o f  564.20  are  a l lowab le

deduct ions under niscel l -aneous deduct ions.

5. Pet i t ioner 's wife was employed by the Corning City School Dlstr ict  to

Eeach Engl ish and Social-  Studies at Painted Post West Hlgh School for the

I-  
This form was provided by the pet l t ioner to substant iate his mother as a
medical dependent.
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school tern 1973-I974. Pet i t ioner contended that his wife completed two

graduate courses at Elmira Col lege during the school term 1974-1975 ln order to

maintain or improve her teaching ski l ls.  Pet i t ioner further presented cancel led

checks and grade reports regardlng said courses.

6. Pet i t ioner George Wunderl ich, Jr.  was credit  manager for the inter-

national division of Corning Glass Works during 1974. This conpany relmbursed

pet i t ioner for al l  t ravel expenses and most of his entertainment expenses.

Petitioner contended that he was not reimbursed for country club dues. He

contended that he used the club 75 percent of the t ime for business. Pet i t ioner

presented a few Corning Glass l{orks expense reports and some Corning Country

Club guest checks. These documents were general ly lacking in required detaLl

such as the anount of each separate expenditure, reason for the entertainment,

and buslness benef i t  der ived. Nor was there a way to determine the percentage

of business use for the country club. The pet i t ioner did not present a statement

from his employer that he was required to incur this expense.

CONCLUSIONS OF LAW

A. That the medlcal  expense deduct ion of $S,015.32 clafuned for payments

for the rendering of nursing home care to pet i t ioner 's mother,  I rene Wunderl ich'

dur ing 1974 is denied since she did not qual i fy as a I 'medical  dependentrr  of

pet i t ioner.  I t  appears the funds for the malntenance of the al leged dependent

were diverted to another purpose, with the strong l ikel ihood that the label l lng

of monies occurred in order to achieve a specif ic tax result .  Though a claimed

dependent is not required to contr ibute al l  monies received for her support ,

there cannot be a manipulati-on of figures which would prinarily benefit the

pet i t ioner .
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The cost of  medical  t ransportat ion must be incurred by the Person receiving

the  med ica l  t rea tment .  There fore ,  on ly  $21.14  ls  deduc t lbLe (302 ur i les  x  $ .07

per  rn i le ) .

That pet i t ioner is properly ent i t led to a deduct ion for nedical  exPenses

in the amount of one half  of  the insurance premlum for nedlcal  care of $150.00

and $1r166.32 of rnedical  
"*p.."""2 

pr ior to l imi- tat ion. That pet i t ioner has

fai led to sustain the burden of proof,  as required by sect ion 689(e) of the Tax

Law, in esLabl ishing that he was ent i t led to deduct lons greater than those

granted.

B. That teachers frequently incur expendltures in attending college and

universi ty courses during their  t ine of pract ic ing their  vocat ion. I {here a

teaeher attends those courses merely because of a personal desire to attain

more prof ic iency or advanced academic standing, i t  has been general ly held that

expenses incurred in attending such courses are considered personal and hence

not deduct ible as an ordinary and necessary business exPense. I f ,  however,  the

educational expenditures were incurred l-n order to maintain or improve skills

and/or to increase proficiency or advance ln academic standlngs which is

required as a prerequisi te to the retent ion of teaching status as a member of a

teaching staff  of  a sehool,  such expenses have been al lowed as ordinary and

necessary expenses. That pet i t ioner has not sustained the burden of proof

pursuant to sect ion 689(e) of the Tax Law in establ lshing that hls wife was a

ful l - t ime member of a teaching staff  of  a school that required advance academic

)'  
Al though under the facts of this case the pet i t ioner would not be ent l t led
to a dependency exeurption claimed for his mother, Irene trIunderlich, nor some
of the medical  expenses of his mother st ipulated to by Audlt  Divis ion which
would have resulted in a greater def ic iency, such greater def ic lency was not
asserted at or before the hearing. A greater def ic lency xnay not now be asserted
pursuant  to  sec t ion  689(d) (1 )  o f  the  Tax  Law.
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standing for retention of employment during the period the expenditures rsere

being incurred.

C. That pet i t ioner has fai led to comply wlth the recordkeeping requirements

pursuant to sect ion 274(d) of the Internal Revenue Code, and further,  pet i t ioner

has fai led to sustain hls burden of proof pursuant to sect ion 689(e) of the Tax

Law with respect to sect ion 274 of the Internal Revenue Code and Regulat ion

5I.274-2 as they would apply to an entertainment faci l i ty.

D. That the pet i t loner is not ent l t led to a ' rMlscel laneous Deduct ionrf

greater than those granted in Finding of Fact r '4 ' r .

E. That the Audlt  Dlvis ion is hereby directed to modify the Not lce of

Def ic iency dated l" lay 24, 1976 to be consistent with the decision rendered

herein. That the pet i t ion of George tr Iunderl l -ch, Jr.  is granted to the extent

provided in Conclusions of Law ttAtt and ttDtt supra and that said petltion is, in

a1l other respects denied.

DATED: Albany, New York

MAY 0 6 1gg3
STATE TAx COMMISSION

PRESIDENT

ISSIONER


