
STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the
o f

Gar re t t  &  Beat r i ce

Pet i t ion

I^/uebben

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

AFFIDAVIT OF MAII.ING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat i-on or a Refund of Personal Income
and UBT under Art ic le 22 &, 23 of the Tax Law for
the  Years  1975 & 1976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  11 th  day  o f  February ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Garrett  & Beatr ice l {uebben, the pet i t ioner in the within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Garrett  & Beatr ice Wuebben
R . D .  i l 1 ,  B o x  2 7 8
Depos i t ,  NY 13754

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f
the United States Postal  Service within the State of New York.

That deponent further says
herein and that  the address set
o f  t he  pe t i t i one r .

Sworn to before me th is
11 th  day  o f  Feb rua ry ,  1983 .

AUTHORIZED TO ISTEBglTqs PrnsuANr r0
SSCTION I74

TAX LAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  11 ,  1983

Garrett  & Beatr ice l luebben
R . D .  / 1 1 ,  B o x  2 7 8
Deposit ,  NY 13754

Dear  Mr .  &  Mrs .  Wuebben:

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATB OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

GARRETT I{II.]EBBBN AND BEATRICE IlruEBBEN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1975 and 7976.

DECISION

Peti t ioners, Garrett  Wuebben and Beatr ice l {uebben, R.D. l l t ,  Box 278,

Depos i t . ,  New York  13754,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax law for the years 1975 and 1976 (f i le No. 2752I).

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,  a t

the off ices of the State Tax Commission, 164 Hawley Street,  Binghamton, New

York, on September 24, 1981 at 9:15 A.M. Pet i t ioners, Garrett  l r luebben and

Beatr ice Ltuebben, appeared pro se. The Audit  Divis ion appeared by Ralph J.

V e c c h i o ,  E s q .  ( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

l{hether the petitioners may change their method of accounting and, if

-  no t ,  can  there  be  a  cor rec t ion  o f  the  e f fec t  o f  th is  e r ro r  on  a  c losed year .

FINDINGS OF FACT

1. Pet i t ioners, Garrett  i r luebben and Beatr ice lduebben, t imely f i led New

York State income tax resident returns for 1974,1975 and 1976. Pet i t ioner

Garrett  Wuebben t imely f i led New York State unincorporated business tax returns

for  1974,  1975 and 1976.  0n  sa id  bus iness  tax  re tu rns ,  the  pe t i t ioner  ind ica ted
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that he used a hybrid method of account ing. Attached to the unincorporated

business tax return for 1974 and 1975 was the fol lowing let ter:

D is t r i c t  D i rec to r
Internal Revenue Service
Andover ,  Massachuset ts  01812

D e a r  S i r :

From the end of August to mid-November 1974 I worked in Dover
Plains, New York. I  agreed to take $8902 income earned in 1974 in
1975 to accommodate the company for which I worked. f was ar,eare
there was a considerable amount more work there this year which I
very much wanted. I  took $5500 in loans in 1974 payable this year to '
meet  expenses .

I have always done my own bookkeeping and, until I started to
prepare ny 1974 tax return, had assumed I  could just accrue the
income since I  had actual ly earned i t  last year.  I  now real ize the
IRS rules cal l  for such a change (from cash to hybrid) to be requested
in wri t ing. Actual ly at the t ime I  agreed to defer the income I  was
already wel l  past the deadl ine for such request.

I  real ize ignorance of the law is no excuse, but I  have taken
the l iberty of submitt ing a requesL for t ransfer from the cash to the
hybrid method of account ing for 1974 and subsequent years. I  have
prepared ny 1974 tax returns according to the hybrid method.

I  would very much appreciate your favorable considerat ion of my
request.  I t  would be a hardship for me to have to pay income tax for
1975 on  $7854 ne t  income rece ived las t  year  ( I  a lso  accrued $1048 in
operat ing costs on this return),  s i_nce $5500 of i t  is going to pay
Ioans and most of the offsett ing expenses were paid last year.

2 .  0n  October  t2 ,  1978,  as  a  resu l t  o f  a  recent  aud i t  o f  the  tax  years

1975 and 1976, the Audit  Divis ion issued a Statement of Audit  Changes to

pet i t ioner Garrett  Wuebben wherein i t  made the fol lowing adjustments:

1975 Income not Reported
1975 Expense not taken
Net Addit ional Income

Car Expense
Disal lowed as unsubstant. iated

Addit ional Income Per Audit

1975

$8 ,902  .  o0
1 ,047 .81

$7 ,854 .19

375  .00

797 6

450 .00

$8 ,229 . t 9 $4so.0o



- 3 -

These adjustments resulted in addit ional unincorporated business tax. Accordingly,

two not ices of def ic iency were issued on Apri l  10, 7979. One against the

pet i t ioners, Garrett  Wuebben and Beatr ice Wuebben, for 1975, assert ing unincor-

pora ted  bus iness  tax  o f  $204.23  p lus  in te res t  o f  $51.75 ,  fo r  a  to ta l  due o f

$255.98. The second not ice was against the pet i t ioner Garrett  Wuebben for

L976,  asser t ing  un incorpora ted  bus iness  tax  o f  $15.24  and in te res t  $2 .57 ,  fo r  a

t o t a l  d u e  o f  $ 1 7 . 8 1 .

3. 0n October 16, L978, based on the adjustments stated above, the Audit

Divis ion issued a Statement of Audit  Changes to pet i t ioners, Garrett  l , /uebben

and Beatr ice Wuebben, for personal income tax. Accordingly,  a Not ice of

Def ic iency  was issued on  March  30 ,  1979 asser t ing  add i t iona l  persona l  income

tax for 1975 and 7976 in the amount of $518.33 plus interest and penalty of

$ 1 3 8 . 0 2  f o r  a  t o t a l  d u e  o f  9 6 5 6 . 3 5 .

4. 0n June 10, 1980, the pet i t ioners consented to the discont inuance of

the case deal ing with the port ion of taxes due for 7976. The pet i t ioners paid

in fuI I  the taxes, interest and penalty in the amount of $65.52 for 1976. The

only i tems outstanding are the double inclusion of an i - tem of gross income and

the disal lowance of car expenses.

5 .  Pet i t ioners  f i led  a  Schedu le  C,  Pro f i t  o r  ( [oss)  f rom Bus iness  or

Pro fess ion ,  w i th  the i r  Federa l  re tu rns  fo r  1974 and 1975.  0n  the  Schedu le  Crs ,

the pet i t ioners indicate hybrid as their  method of account ing. AIso attached

to the 7974 and 1975 Federal  returns was the let ter at tached to the New York

Sta te  re tu rn  fo r  1974 (see F ind ing  o f  Fac t  "1" ) .

6.  Pet i t ioner Garrett  Wuebben is a carpenter-contractor who reported on

his 1974 tax returns al l  income and expenses from dif ferent jobs on a cash

basis,  except one job which he reported the income on an accrual basis.  This
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account ing procedure substant ial ly ref lects the pet i t ioner 's true income in

1974, since the expenses paid in 1974 for that one job were charged against the

accrued income.

7. The Audit  Divis ion took the posit ion that pet i t ioners did not secure

the consent of the Internal Revenue Service to change their  method of account ing,

in accordance with sect ion 446(e) of the Internal Revenue Code. Therefore, the

$8 '902.00  o f  income repor ted  in  1974 must  be  repor ted  in  1975.  The Aud i t

Divis ion further took the posit ion that erroneous treatment of income in 1974

could not be corrected, since that taxable year was closed by the statuLe of

l imitat ions. (These posit ions would cause a double inclusion of an i tem of

gross  income.  )

8. The pet i t ioners Look the posit ion that they had received impl ied

consent from the Internal Revenue Service by i ts inact ion and si lence to their

change in account ing methods for 7974. Therefore, the accrued monies should

not  be  inc luded in  the i r  1975 income.

9. The pet i t ioners contend that,  i f  their  t reatment of income in 1974 was

erroneous, i t  was grossly unfair  for Audit  Divis ion not to adjust.  the 1974 tax

returns, s ince i t  had not i f icat ion of the change in account ing methods at the

t ime of f i l ing of the 1974 Lax returns.

CONCLUSIONS 0F tAl,rl

A. That Sect ion 446(e) of the Internal Revenue Code provides that a

taxpayer who changes the method of account ing on the basis of which i t  regular ly

computes i ts income in keeping i ts books shal l ,  before computing i ts taxable

income under the new method, secure the consent of the secretary.

Treasury  Regu la t ion  1 .446-1  (e ) (3 )  p rov ides  tha t  in  o rder  to  secure  consent

to a change in account ing method, the taxpayer must f i le an appl icat ion on Form
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3115 with the Commissioner within 180 days after the beginning of the taxable

year in which i t  desires to make the change.

In the present si tuat ion, the fai lure by pet i t ioners to t imely f i le the

Form 3115 for the taxable year 1974 precludes then fron using a hybrid method

of account ing in the taxable years 1974 and 79751' therefore, the proper year

fo r  inc lus ion  o f  th is  i rem in  income (98 ,902.00)  i s  in  1975.

B. That pursuant to sect ion 697(d) of the Tax law:

"Special  refund authori ty.  --  lJhere no quest ions of fact or Iaw
are involved and it appears from the records of the tax comnission
that any moneys have been erroneously or il legally collected from any
taxpayer or other person, or paid by such taxpayer or other person
under a nistake of facts,  pursuant to the provisions of this art ic le,
the tax commission at any t ime, without regard to any period of
l imitat ions, shal l  have the polrer,  upon making a record of i ts
reasons therefor in wri t ing to cause such moneys so paid and being
erroneously and i l legal ly held to be refunded and to issue therefor
i ts cert i f icate to the comptrol ler."

Petitioners Garrett Wuebben and Beatrice l{uebben properly advised the

State Tax Commission, in wri t ing, of  the erroneous inclusion of income in their

1974 New York State income tax return by attaching a letter to their 1974 and

1975 unincorPorated business tax returns (Finding of Fact ' r1 ' ' ) .  Therefore, as

no quest ions of fact or law are involved, the Audit  Divis ion is directed to

authorize a refund of the moneys erroneously col lected for the year L974. The

Notice of Def ic iency for 1975 is sustained, together with such addit ional interest

as may be lawful ly owing.

DATED: Albany, New York

fEB 1l i9B3


