
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Thomas Wolfst ich
AT'FIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law fox the Years
r970-7972.

StaLe of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  27 th  day  o f  May,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Daniel  J.  Smitas the representat ive of the pet i t ioner in Lhe within
proceed inS,  bY enc los ing  a  t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id
wrapper  addressed as  fo l lows:

Dan ie l  J .  Smi tas
56 Fu l le r  Rd.
Albany, NY 12203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united sLates Postal  Service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.
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27 th  day  o f  May,  1983.

0ATHS PIIRSUANT T0 TAX IIAW
SEC1ION 174

AUTHORIZED TO



STATE OT NEW YORK

STATE TAX COMMISSION
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State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
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t 'he 27th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Daniel J. Smitas the representative of the petitioner in the within
proceedinE' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Daniel  J.  Smitas
56 Fu l le r  Rd.
Albany, NY 12203

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuitody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

PIay 27,  1983

Thomas Wolfst ich
P .0 .  Box  64
Jerr ico,  VT

Dear  Mr .  Wol fs t i ch :

Please t .ake not ice of the Decision of the State Tax Comrnission enclosed
herewi th .

You have now exhausted your right
Pursuant  to  sec t ion(s )  690 o f  the
adverse decision by the State Tax
Ar t i c le  78  o f  the  C iv i l  Prac t ice
Supreme Court of  the State of New
date  o f  th is  no t ice .

of review at the administrat ive level.
Tax Law, any proceeding in court  to review an
Commission can only be inst i tuted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Building /f9 State Campus
Albany, New York 1,2227
Phone i f  (518) 457-2070

Very truly yours,

STATE TAX COMM]SSION

Peti t ioner '  s Representat ive
Danie1 J. Smitas
56 Fu l le r  Rd.
Albany, NY 12203
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

THOMAS WOLFSTICH

for  Redetermlnat ion of  a Def ic iency or  for
Refund of Personal Income Tax under Article 22
of  the Tax Law for  the Years 1970 throu,gh 1972.

DECISION

Pet i t loner ,  Thomas Wol fs t i ch ,  P .O.  Box  64 ,  Jer r i co ,  Vermont ,  f i l ed  a

pet i t ion for redeterminat ion of a def ic lency or for refund of personal income

tax under Art ic le 22 of the Tax Law for the years 1970 through 1972 (Fi1e No.

2rs57) .

A formal hearing rras commenced before Frank W. Barr ie,  Hearing Off icer,  at

the off lces of the State Tax Coumission, State Campus, Bui lding l l9,  Albany, New

York on JuIy 22, L982 at l0:45 A. l '1.  and cont inued to conclusion on October 12'

1982 a t  9 :30  A.M.  w i th  a l l  b r ie fs  to  be  submi t ted  by  January  L4 ,  1983.  Pet i t ioner

appeared by Daniel  J.  Smitas, Esq. The Audit  Divis lon appeared by Paul B.

Coburn ,  Esq.  (Har ry  Kad ish ,  Esq. ,  o f  counse l ) .

ISSUES

I. Whether the sat lsfact ion of tax warrants against Thomas J. Wolfst lch'

Inc. discharges Thomas l{ol fst ich, indlvldual ly,  f rom any l iabl l t ty under Tax

Law $685(g) when the Department of Taxat ion and Finance subsequent ly transferred

monies of Thomas J. Wolfst ich, Inc. used to sattsfy the tax narrants to a thlrd

party who had a pr lor i ty over such monies.

I I .  Whether pet i t ioner may amend hls pet i t lon to raise additLonal defenses

of  ( i )  equ i tab le  es toppe l ,  ( i i )  s ta tu te  o f  l in i ta t ion ,  (11 i )  res  jud ica ta  and

(iv) that pet l t ioner was not a responsible off lcer required to col lect,  t ruthful ly
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account for, and pay over withholding taxes, and if he may so amend, whether

such defenses prevai l .

FINDINGS OF FACT

1. 0n December 19, 1977, the Audit  Divis ion issued a Not lce of Def ieiency

against pet i t ioner,  Thomas Wolfst ich, showing def lc iencies for the 1970' l97L

and.  1972 taxab le  years  o f  $9 ,674.75 ,  $941.07  and,  $359.20 ,  respec t ive ly .

A Statement of Def ic iency also issued on December 19, 1977 ! ,ras attached to

the Not ice of Def ic iency and explained that the def ic lencles resulted from the

inposit ion of penalt ies under Tax Law S685(g) for the years at issue on the

basis that pet i t ioner was a t tperson required to col lect,  t ruthful ly account

for, and pay over the tax imposed by the Incone Tax Law who wlllfully fails to

col lect such tax or truthful ly account for and pay over such tax or wi l l fu l ly

attempts in any manner to evade or defeat the tax or the paynent thereof. . . t t .

2.  Pet i t ioner ln his pet i t ion dated March, 1978 al leged the fol lowing as

h is  de fense to  the  Not ice  o f  Def ic iency :

ttThe New York State Tax Conmisslon placed a 1-evy on funds which were
to become due and owing to Thomas J. Wolfst ich, Inc. on a claim
before the Off lce of General  Services. This case was sett led in the
amount of $350,000.00. An assignment was made of the funds to the
insurance carr ier,  who was the bonding company for Wolfst ich. Upon
information and belief, the Department of Audit and Control paid the
Aetna Insurance Company (sic) under the assignment when there was an
outstanding tax levy and attachment by the New York State Tax
Commission. t t

3.  Pet i t ioner in hls perfected pet i t ion dated August 2, 1979 alLeged the

fol lowing as his defense to the Not ice of Def ic lency:

t tThe NYS Department of Taxat ion and Finance, by not ice dated September 15,
1975 advtsed pet i t ioner that the warrants ( ln the amounts descr ibed
in Finding of Fact t t l t ' ,  qupra) were sat isf ied and that Sat isfact ion
of Judgment was filed with the Albany County Clerk as required by the
C P L R  5 5 0 2 0 . . . " .
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4. At the hearing, herein, on July 22, 1982, pet i t ioner ralsed the

statute of l i rni tat ions as a defense against the al leged def ic iencies. He also

argued that equitable estoppel bars the Audit  Divis lon from assessing def ic iencies

against petitioner as an individual si-nce tthe would not have settled that case

(a case brought by pet i t ioner in the Court  of  Cl-aims against the State of New York)

without some type of an understandlng or paynent of that money due to the

warrants.t t  In addit ion, pet i t ioner argued that the sat isfact ion of tax r tarrants

against Thomas J. hlol fst ich, Inc. dlscharged Thonas Wolfst ich, indivldual ly,

f rom any l iab i l i ty  and as a f lna l  defense,  s tare decis is .

5. On August 20, 1982, pet i t ioner f i led an amendment to his perfected

pet i t ion  and ra ised the  add i t iona l  de fenses  descr ibed in  F ind ing  o f  Fac t ' r4 r ' ,

supra .

6. At the reconvening of the hearing, herein, on October 12, 1982,

pet i t ionerts representat ive stated that the defense of stare decisis should be

termed res judl-cata, and also raised a f inal  defense that pet i t ioner rras not a

responsible off icer required to col lect,  t ruthful ly account for,  and pay over

rrrithholding taxes.

7. Pet i t ioner test i f ied that Thomas J. Wolfst ich, Inc.,  a pJ-unblng and

heat ing contractor,  r^ras in business for approxlmately 12 years start ing in

1962, on May 6, 1968, i t  entered into, what pet i t ioner termed, " the biggest

undertaking that we had ever taken on", which riras a contract wlth the New York

State Department of Social  Services to perform certaln work on the heat lng

system of the Tryon School for Boys, West Perth, New York (hereinafter,  "Tryon

School for Boys Contractrr) .  As part  of  the agreement,  the company furnished a

performance bond gvaranteed by Aetna Casualty and Surety Company (hereinafter,

t tAetnatt) .  The work was begun, but in January, I97L, Thomas J. Wolfst ich, Inc.
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was no longer able to continue the performance of the contract since it was

insolvent and in default  of  i ts obl igat ions to pay for labor and mater ial

expended in connect ion with the contract.  Aetna, pursuant to i ts bond obl igat ion,

saw to the performance and complet ion of the contract.  0n February 8, L971,

New York State acknowledged the default  of  Thomas J. Wolfst ich, Inc. and agreed

to pay al l  remaining contract funds to Aetna.

Aetna expended more than $325r000 to ensure performance of the contract

and sustal-ned a loss pursuant to the paynent and performance bond in excess of

$293,000 in  comple t ing  the  pro jec t .

8.  On May 10, L972, the Department of Taxat ion and Finance asserted a tax

l ien against Thonas J. Wolfst ich, Inc. for withhol-ding taxes in the amounts

noted in Finding of Fact "1r ' ,  Eupra. Subsequent ly,  tax warrants erere obtained

against Thomas J. Wolfst ich, Inc. as fol lows:

(1) Warrant No. L44OL dated August 30, L972 Ln the amount of
$9 ,674.75  p lus  pena l ty  and in te res t  fo r  the  1970 taxab le  per iod ,

(2) Warrant No. 16966 dated August 2, 1973 in the amount of
$941.07 plus penalty and/or interest for the L97L taxable period and

(3) lJarrant No. 19044 dated July 12, 1974 In the anount of
$359.20 plus penalty and/or interest for the I972 taxable perlod.

9. On October 26, 7973, Thomas J. Wolfst lch, Inc. f i l -ed a clalm ln the

State of New York Court  of  Claims in the amount of $836,37I.78 agalnst the

State of New York concerning the Tryon School for Boys Contract.  On Apri l  11,

1974, Thomas J. I^Iol fst ich, Inc. obtained an order ln the Court  of  Claims for

I
$86r371 ,78 , ' a  po r t i on  o f  t he  c l a im  wh lch  rep resen ted  the  amoun t  ce r t l f i ed  by

the State of New York as the amount that was due and owing as flnal payment on

I A"ar," later sued
this sum as noted in

the State of  New
Finding of  Fact

York and Thomas J. Wolfst ich, Inc. concerning
t r1Ot t ,  in f ra .
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the Tryon School for Boys Contract.  This sum was never pald over to Thomas J.

Wolfst ich, Inc. but rather was used to sat isfy United States and New York tax

levies. The State of New York Control lerrs Off ice paLd over to the Department

of Taxation and Finance a sum equal to the amount of the warrants described 1n

Flnding of Fact t t8"r  g.W., and such warrants were treated as sat isf ied.

10. 0n Septernber 30, L974, Aetna sued Thonas J. Wolfst ich, Inc. e the State

of New York and United States of America in New York State Supreme Court

clalming that money which was due under the Tryon School for Boys Contract was

improperly used to sat isfy tax warrants issued against Thornas J. Wolfst ich,

2
Inc.  

-  
In  i ts  compla int ,  Aetna a l l -eged that  i t  had a super ior  and pr ior  c la im

to I 'a l l  monies now in the hands of  the State of  New York,  appl lcable and

payable on account  of  the aforesaid contract  (Tryon School  for  Boys Contract)

between the defendant ,  Thomas J.  Wol fs t ich,  Incorporated,  and the Department  of

S o c i a l  S e r v i c e s ,  S t a t e  o f  N e w  Y o r k . . . " .

11 .  On  November  15 ,  1976 ,  Judge  George  L .  Cobb  o f  t he  New York  S ta te

Supreme Court granted Aetnafs motion for summary judgurent and held that New

York State could not  co l lect  i ts  c la im for  wi thhold ing taxes against  Thomas J.

Wol fs t ich,  Inc.  "by of fset t ing that  c la in against  sums the State owed to the

contractor  (Thomas J.  Wol fs t ich,  Inc. )  on the contract  because the la t ter  sums

were then owed di rect ly  to  p la int i f f  (Aetna)  rather  than to the contractor . r r

Subsequently, an order was entered requiring the State of New York to pay over

to Aetna,  the monles that  i t  had reta ined due to the f i l ing of  New York tax

)-  
According to the answer dated November 7, 1974 of.  the State of New York to

Aetna ts  lawsu i t ,  the  amount  o f  the  Tryon Schoo l  fo r  Boys  Cont rac t  was  $573 '062.63 ,
o f  wh ich  $486.690.85  had been pa id  w l th  the  ba lance anount ing  to  $86 '371.78
being retained due to the f l l lng of tax l iens.
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l iens. In a let ter dated November 17, 1977 from Peter Crott l r  Deputy

Comrnissioner and Counsel of the Department of Taxation and Financer to Jack

Haimowitz,  Assistant Counsel of  the Departnent of Audlt  and Control ,  Mr. Crotty

hrrote as f ollohrs:

frThere would appear to be some technieal di f f icul ty in sat isfying the
l iabi l i ty which the order based on Judge Cobbrs decision imposes on
the State. The funds which had been received by the Department would
have been deposited into the General  Fund. I  propose to . . .  request
that it (Sales and Income Tax Bureaus) treat the paynent whlch will
need to be made as a refund. I t  wi l l  a lso be necessary for this
Department to reinstate warrants which had been sat isf ied on the
basis of the payment made pursuant to the amounts set of f . rr

L2. 0n May 9, 1977, Thomas J. Wolfst ich, Inc. obtained a judgenent in the

amount  o f  $300,000.00  in  reso lu t l -on  o f  i t s  c la im fo r  $836,37L.78  aga ins t  the

State of New York as described in Finding of Fact t '9",  
-9g3Ll.  However,  no part

of the $300,000 judgrnent of Thomas J. Wolfst ich, Inc. was used to sat isfy the

underpayment of wl-thholding taxes during the years at issue. Apparently, all

or most of the $300,000 was paid over to Aetna. Thomas J. Wolfst ich test l f led

that he agreed to a judgnent in his favor of $300,000 because he bel ieved that

no further l iabi l i ty would ensue on the basis of the fai lure of Thomas J.

Wolfst ich, Inc. to pay over withholding taxes.

13. No further warrants were issued by the Audit  Divis ion against Thomas J.

Wolfst ich, Inc.,  and the Audit  Divis ion conceded that nei ther were any further

attempts made to col lect withholding taxes from Thomas J. Wolfst ich, Inc.

However,  as descr ibed in Finding of Fact "1",  -9gg.,  the Audit  Divis ion took

steps to col lect such taxes from Thomas J. Wolfst ich, the individual.

14. The record is not c lear whether Thomas J. Wolfst ich, Inc. f i led al l  of

i ts withholding tax returns, Forms IT-2101-SM, during the years at issue. The
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record does establ ish that Thomas J. Wolfst ich, Inc. f i led Forms IT-210l-SM for

the fol lowing periods3 during the years at issue:

r l16  -  L /3 r /7 r
2 /16  -  2 /28 /7 r
4 / r  -  4 /15 /7 r
6 /16  -  6 /3017r
8 /L  -  8 /Ls l7L

David Schaible, the head of the Withholding Tax Protest Unit  of  the Income

Tax Bureau, test i f ied that the withholding tax returns are nonnal ly destroyed

ltithin three years after they are filed and that the returns for the above

described perl-ods hrere not destroyed because t t I t ]hese returns resulted ln the

lssuance of the not ices of demand for penalty and interest ( for late f i l ing). t t

15. Exhibl t  rrFrr,  herein, which is a compi lat ion of payments of withholding

taxes by Thouras J.  Wolfst ich, Inc. and which was prepared by the Audit  Divis ion

for purposes of this hearLng, shows that dur ing the 1970 taxable period,

pet i t ioner submitted bad checks in payment of wlthholding taxes as fol lows:

Transaction Number4 Aoro.rr,t

H 3 5 3 3 6 1 s  $  4 9 s . 7 1
H 3 5 3 3 6 1 7  4 4 7 . 4 0
H 3 5 6 1 1 1 8  4 0 8 . 7 0
H 3 5 6 1 1 2 0  4 6 5 . 7 0
J 3 5 0 3 4 8 7  4 2 7 . 2 0

rorAl  , * . r ,

The tota l  amount  noted above was separate ly  assessed by the Audi t  Div is lon

and was not  a basis  for  the def ic iency for  the 1970 taxable year  noted ln

F ind ing  o f  Fac t  " I " ,  he re in .

?-  
The actual  forms f i led for  such per lods were in t roduced into ev l -dence.

4 
ea the time a r^rithholding tax return is received, a deposit number is

stamped upon the return, the envelope it was mailed in, and the check. The
transact ion number is  another  r ray to refer  to  such deposl t  number.
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16.  According to the test imony of  David Schaib le,  exhib i t  r r8 ' f ,  here in,

which is  a Master  F i le  Reference Sheet ,  shows that  $13,794.L6 qtas r r the tota l

amount  shom on the W-2 forn (of  Thomas J.  Wol fs t ich,  Inc.  for  1970)."  He a lso

tes t i f i ed  t ha t  t he  d i f f e rence  be tween  $13 ,794 .16  and  $4 ,119 .41  pa id  on  the

account  of  Thomas J.  Wol fs t ich,  Inc.  fox L970 was the €rmount  assessed for  such

year.  The a l leged def ic iency for  1971 in \d i thhold ing taxes resul ted f rom the

fa i lure of  Thomas J.  Wol fs t ich,  Inc.  to  remi t  wi thhold ing taxes for  the fo l lowing

pe r i ods :
Period Ending

3/Ls l7r
3  /3r  /71

12 /3L l7L
TOTAL

The record is not c lear concernlng which semi-monthly periods in 1972 resulted

in the al leged def ic iency of $359.20 for such year.  However,  pet i t loner

test i f ied that he agreed that in L972 t} : .e corporat ion fai led to turn over to

the State of New York the sum of $359.20, which was the amount of withhoJ-ding

taxes due noted on the warrant for such year.

17. According to pet i t ioner,  in February, I97L, Aetna took custody and

control  of  the f inances of Thomas J. Wolfst ich, Inc. whlch were associated with

the Tryon School for Boys Contract and i t  fal led to make avai lable to him

suff ic ient funds to pay withholding taxes. However,  there is nothing ln the

record to show that Aetna was liabl-e under its performance bond for withholding

taxes withheld by Thomas J. Wolfst ich, Inc. f rom wages of i ts employees but not

paid to New York State. Nelther is there any evidence in the record that Aetna

was an employer of Thouras J. Wolfstich, Inc. personnel who worked on the Tryon

School for Boys Contract.  Rather,  Thomas J. Wolfst ich, Inc. renained the

employer and cont inued to pay the salar ies of i ts employees. Furthermore'

Anount

$313 .69
313 .  69
3 r3 .69

59807
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there is no evidence to show that Aetna directed

pay net wages to its employees and not to remit

of New York.

Thomas J. Wolfst ich, Inc. to

withholding taxes to the State

18. Pet ir ioner was the operat ing manager and presldent of Thonas J.

Wolfst ich, Inc. dur lng the years at issue. He hired and f l red employees and

signed payrol l  checks and tax returns. Pet i t ioner rras the person with both the

duty and responsibi l l ty to assure that withholding taxes were withheld with

respect to salaries paid, and he had knowledge that such taxes rrtere not being

pa id .

CONCLUSIONS OF LAI,II

A. That the Audit  Divis ion is not requLred to attempt to col lect unpald

withholding taxes from a corporat ion before inposlng on and col lect lng from a

responsible off icer the penalty inposed by Tax taw $685(g).  Such penalty ls

separate and independent of a corporat ionrs l labi l l ty for the unpaid taxes.

Stan lev  Ye l l in  vs .  New York  S ta te  Tax  Commiss ion ,  81  A.D.2d 796.  Pursuant  to

Finding of Fact t t l l t t ,  supra, there are unpaid withholding taxes durlng the tax

years at issue since the monies used to sat isfy the warrants descr ibed in

Finding of Fact ttSttr 
-9gg., lrere subsequently transferred to Aetna Casualty and

Surety Company, and the warrants were, in effectr  oot t ruly sat lsf ied.

The Audit Divisl-on rdas not required to make any further attempts to

col lect withholding taxes frorn Thomas J. lJol fst ich, Inc.,  and i t  could properly

proceed against Thomas J. Wolfst lch, the individual,  as a responsible off icer.

B .  That  pursuant  to  20  NYCRR $601.6(c ) ,  i t  was  proper  to  permi t  pe t l t ioner

to raise addi- t ional defenses to the Not l-ce of Def ic iency ineludlng the defense

of the statute of l imitat ions.
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C. That pet i t ioner 's argument that the Not ice of Def ic iency should be

cance l led  on  the  grounds o f  equ i tab le  es toppe l  i s  den ied .  "Laches ,  wa iver  o r

estoppel may not be imputed to the State in the absence of statutory authori ty."

M a t t e r  o f  J a m e s t o w n  L o d g e  1 6 8 1  L o y a l  O r d e r  o f  M o o s e ,  r n c . , 3 1  A . D . 2 d  9 8 1 .

Moreover,  the record does not establ ish that pet i t ioner has been damaged or

pre jud iced by  a  fa lse  representa t ion  or  a  concea lmenL o f  mater ia l  fac ts  by  the

Department of Taxat ion and Finance and/or any other agency or body of the State

o f  New York .

D.  That  the  doc t r ine  o f  res  jud ica ta  does  no t  bar  the  reso lu t ion ,  here in ,

o f  whether  peL i t ioner  i s  l iab le  fo r  pena l ty  under  Tax  Law 5685(S) .  There  is  no

evidence that such quest ion has been authori tat ively and f inal ly sett led by the

dec is ion  o f  a  cour t .

E .  That  pe t i t ioner ,  Thomas J .  Wol fs t i ch ,  was  a  person requ i red  to  co l lec t ,

t ruthful ly account for and pay over personal income Laxes on behalf  of  Thomas J.

I {o l fs t i ch ,  fnc .  dur ing  the  per iods  a t  i ssue and w i l l fu l l y  fa i led  to  do  so

within the meaning and intent of  Tax taw $685(9).  See Matter of levin v.  Gal lman,

42  N.Y.2d  32  and Mat te r  o f  Ade le  Amengua l ,  S ta te  Tax  Commiss ion ,  June 2 ,  7982.

F .  That  pe t i t ioner  fa i led  to  sus ta in  h is  burden o f  p roo f  under  Tax  Law

5689(e) to show that he did not.  have signi f icant authori ty to direct the

payment of withholding taxes of Thomas J. I , {ol fst ich, Inc. af ter Aetna took over

cont ro r  o f  f inances  as  descr ibed in  F ind ing  o f  Fac t  " r7" ,  supra .  There  is  no

evidence in the record to show that Aetna directed pet i t ioner to pay net wages

to the employees of Thomas J. Idol fst ich, Inc. without remit t ing withholding

taxes  to  the  Sta te  o f  New York .  fn  fac t ,  on ly  the  lesser  de f ic ienc ies  o f

$941.07  and $359.20  in  w i thho ld ing  taxes  were  incur red  a f te r  Aetna  took  over

such cont ro l  o f  f inances .  Moreover ,  a t  a l l  t imes dur ing  the  years  a t  i ssue,



I

- 11 -

pet i t ioner,  as president of Thomas J. lJol fst ich, Inc.,  was the one who actual- ly

paid ernployee wages. See Totaro v.  Uqf le4 ! !g!g_q, 533 F. Supp. 7l  (1981).

G. That pursuant to Tax Law $689(e),  pet i t loner rrras unable to sustain his

burden of proof to show that the statute of l in i tat ions bars assessment for any

withholding periods in quest ion. Accordingly,  the Not ice of Def ic iency was

t imely issued.

H. That the pet i t ion of Thomas J. Wolfst ich ls denied and the Not ice of

Def ic lency issued December 19, 1977 is sustained.

DATED: Albany, New York STATE TAX COMMISSION

MAY 2 ? 1983
PRESIDENT


