
STATE OF NEW YORK

STATE TAX COMMISSION

In Lhe Matter of the Pet i t ion
o f

Frank lrtolfe
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 3 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Frank Wolfe, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Frank Wolfe
1107 My ler t  S t .
Jessup, PA 18434

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  March ,  1983.

I'C 1'AX IJAW

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

-q; '11'10!{



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Frank I,rlolfe
AT'FIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
1 9 7 3 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of March, 1983, he served the within not ice of Decision by
cert ' i f ied mai l  upon Donald J.  BaI l  the representat. ive of the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Dona ld  J .  Ba l l
5 0 5  E .  F a y e t t e  S t . ,  S u i t e  2 5 0
Syracuse,  NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(posL off ice or off ic ial  depository) undei the exclusive care and cui iody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of t 'he pet i t ioner herein and that the address set.  forth on said wrapper is the
rast known address of the representat ive of the pet i t ioner.

Sworn to before me this
18 th  day  o f  March ,  1983.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY/  NEW YORK 122?7

M a r c h  1 8 ,  1 9 8 3

Frank Wolfe
1107 My ler t .  S t .
Jessup, PA L8434

Dear  Mr .  Wol fe :

P Iease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr zoy proceeding in court  to revier.r  an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 12227
Phone # (518) 451-2070

Very truly yours,

STATE TAx COMMISSION

Peti t ioner '  s Representat ive
Dona ld  J .  BaI l
505 E.  Fayet te  S t . ,  Su i te  250
Syracuse,  NY 13202
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the MaLter of the Pet i t ion

o f

FRANK WOIFE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of  the  Tax  law fo r  the  Year  1973.

DECISION

Peti t ioner,  Frank i{ol fe,  1107 Mylert  Street,  Jessup, Pennsylvania 18434

f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f  persona l

income tax  under  Ar t i c le  22  o f  the  Tax  Law fo r  the  year  1973 (F i le  No.  16308) .

A formal hearing was held before Arthur Bray, Hearing Off icer,  at  the

of f i ces  o f  the  Sta te  Tax  Commiss ion ,  333 East  l {ash ing ton  St ree t ,  Syracuse,  New

York ,  on  June 17 ,  r9B2 aL  10 :45  A.M.  Pet i t ioner  appeared by  Dona ld  J .  Ba l l ,

Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq. (Anne W. Murphy,

E s q .  ,  o f  c o u n s e l ) .

ISSUE

Idhether pet i t ioner is l iable for the penalty asserted against him pursuant

to sect ion 685 (e) of the Tax Law with respect to New York State withholding

taxes due from Don Franco Brazzi  Concrete Inc.

FINDINGS OF FACT

1.  Don Franco Brazz i  Concre te  Inc .  fa i led  to  pay  New York  S ta te  persona l

income tax withheld from the wages of i ts employees in the amount of $2 ,944.6A

for the withholding tax period June 1, 7973 through September 30, 1973 and

$434.17  fo r  the  w i thho ld ing  tax  per iod  October  1 ,  1973 th rough December  31 ,

r973 .
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2. On lulay 24, 1976, the Audit  Divis ion issued a Not ice of Def ic iency and

Statement of Def ic iency to pet i t ioner assert ing a penalty equal to the amount

of unpaid New York State withholding tax due from the corporat ion for the year

7 9 7 3 .

3 .  A t  the  beg inn ing  o f  1973,  pe t i t ioner  was employed as  a  cement  f in isher .

A cement f in isher pours concrete, levels the surface of the concrete and

f in ishes  the  sur face  o f  the  concre te  accord ing  to  the  pro jec t ' s  spec i f i ca t ions .

4 .  In  March  or  Apr i l  o f  1973,  pe t . i t ioner  began par t i c ipa t ing  in  a  bus iness

venture with two other individuals,  Don Juista and Joe Brazzi .  This business

venture ,  wh ich  was known as  Don Franco Brazz i  Concre te  Inc .  ( the  "corpora t ionr r ) ,

was formed to complete construct ion contracts which l4r.  Brazzi  had obtained

from a construct ion company located in Albany, New York, known as Cosol ino

Const ruc t ion  ( "Coso l ino" )  .

5.  At the t ime the corporat ion was formed, pet i t ioner held the t i t le of

vice-president and owned one-third of the or iginal  outstanding stock. The

corporate headquarters were located in Syracuse, Nevr York.

6. I t  was understood by pet i t ioner and the other individuals that.  Mr

Brazzi 's funcLion was to sol ic i t  and obtain contracts for cement f in ishing.

Mr .  Ju is ta 's  func t ion  was to  be  respons ib le  fo r  the  f inanc ia l  aspec ts  o f  the

corpora t ion ,  inc lud ing  the  corpora te  records .  Pet i t ioner 's  du t ies  were  to

supervise the employees of the corporat ion and see to i t  that the work contracted

for  was  per fo rmed.

7. The contract which the corporat ion had with Cosol ino entai led the

construct ion of f loors in and around Albany, New York. The work on these

cont rac ts  began in  Apr i l ,  1973.  A t  th is  t ime,  pe t i t ioner  superv ised the

employees at the construct ion si te and personal ly did some of Lhe work.
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B.  Each Fr iday ,  Mr .  Brazz i  wou ld  go  to  Coso l ino  and ob ta in  the  payro l l

for the corporat ion's employees. The amount of money which l1r.  Brazzi  would

obtain depended upon the amount of work completed that week. After obtaining

the funds, Mr. Brazzi  would pay the employees. After meeting the payrol l ,  Mr.

Brazz i  wou ld  take  the  ba lance o f  the  funds  to  Syracuse.  Thereaf te r ,  Mr .  Brazz i

and Mr. Juista had control  over the corporate funds. Pet i t ioner was not

involved in the handl ing of the corporate funds unt i l  JuIy,  1973.

9 .  In  ear ly  Ju ly ,  1973 Mr .  Brazz i  d isassoc ia ted  h imse l f  f rom the  corpora-

t ion. Fol lowing I7r.  Brazzi 's departure, an undetermined amount of corporate

funds were found to be missing.

10. Pet i t ioner became the secretarv-t . reasurer of the corporat ion and

Brazz i ' s  depar tu re .assumed the obl igat ion of handl ing the payrol l  af ter Mr.

Therefore, on each Friday pet i t ioner would obtain funds

amount of money obtained was determined by the amount of

week.  In i t ia l l y ,  pe t i t ioner  wou ld  ob ta in  cash and then

This procedure cont inued unt i l  October or November, 7973

Coso l ino  was comple ted .  Pr io r  to  Ju ly ,  1973,  pe t i t ioner

authori ty to sign checks on behalf  of  the corporat ion.

f rom Coso l ino .  The

concrete laid that

pay the net payrol l .

when the contract with

did not have the

11. During the period in issue, pet i t ioner r^ras paid in the same manner as

the other employees of the corporat ion. Taxes were withheld frorn the paychecks.

Taxes cont inued to be withheld when pet i t ioner took responsibi l i ty for the

payro l l .  However ,  because o f  the  corpora t ion 's  f inanc ia l  d i f f i cu l t ies ,  the

amounts withheld were ut i l ized for payrol l  or maintenance of the corporat ion's

equipment.

72. Idhen Mr. Brazzi  lef t  the corporat ion, pet i t ioner took the corporat ion's

books and records to an accountant.  I t  took the accountant about a month to
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pu t  the  corpora t ion 's  books  and records  in  p roper  o rder .  Pet i t ioner  was no t

aware that the corporat ion was having f inancial  di f f icul t ies unt i l  th is t ime.

13 .  0n  October  25 ,1973 pe t i t ioner  s igned a  w i thho ld ing  tax  re tu rn  as

secretary-treasurer of the corporat ion. Pet iLioner did not remit  wit .hholding

tax to New York at this t ime because there were not suff ic ient funds avai lable

to pay the tax.

14 .  Pet i t ioner  had access  to  the  corpora t ion 's  books  and records  f rom the

formation of the corporat ion. However,  he did not review the corporat ion's

books  and records  un t i l  a f te r  Mr .  Brazz i  le f t  the  corpora t ion .

15. The corporat ion ceased to funct ion when the contracts with Cosol ino

were  comple ted .

16. The Internal Revenue Service issued an assessment against pet i t ioner

for withholding taxes due for the same period of t ime as the def ic iency herein.

Pet i t ioner was not represented by counsel unt i l  the t ime to chal lenge the

federa l  de f ic iency  had exp i red .

CONCTUSIONS OF I,AW

A. That the issue of whether pet i t ioner is a person required to col lect,

t ruthful ly account for,  and pay over withholding taxes during the period in

issue is  a  ques t ion  o f  fac t  (Mat te r  o f  McHugh v .  S ta te  Tax  Comm.  70  A.D.  2d

9 8 7 ;  M a t t e r  o f  M c l e a n  v .  s t a t e  T a x  c o m m .  ,  6 9  A . D .  2 d  9 5 1 ,  a f f  ' d .  4 9  N . Y . 2 d  g 2 o )

Factors which are relevant to the deterninat ion of the issue include whether

pet i t ioner owned stock, s igned tax returns, or supervised employees (Matter of

McHugh v .  S ta te  Tax  Comm. ,  70  A.D.  2d  987,  989,  supra ;  Mat te r  o f  Mc lean v .  S ta te

Tax Conm. ,  69  A.D.  2d  951;  Mat te r  o f  Ma lk in  v .  Tu l l y ,  65  A.D.  2d  228) .  Other

facLors which have been examined are whether the individual was authorized to

and did in fact s ign checks and whether the individual had responsibi l i t ies

regard ing  the  payro l l  (Mat te r  o f  McHugh v .  S ta te  Tax  Comm. ,  supra) .
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B. That in view of the facts that pr ior to July,  1973 pet i t ioner did not

have any responsibi l i ty for the f inancial  af fairs of the corporat ion, have any

authori ty to sign checks, or have any responsibi l i ty regarding the corporat ionrs

payrol l ,  pet i t ioner was not a person within the meaning of subdivis ion (n) of

sect ion 685 of the Tax Law under the duty imposed by subdivis ion (g) of sect ion

685 of the Tax Law with respect to withholding taxes due pr ior to July,  L973

(See genera l l y ,  Mat te r  o f  Edward  Spano,  J r . ,  SLate  Tax  Commiss ion ,  December  11 ,

1 9 8 1 ) .

C.  That  in  v iew o f  the  fac ts  tha t  as  o f  Ju Iy ,  1973,  pe t i t ioner  possessed

and exercised the r ight to sign checks and had aL least part ial  control  over

the  f inanc ia l  a f fa i rs  o f  the  corpora t ion ,  in  add i t ion  to  h is  s tock  ownersh ip ,

corpora te  o f f i ce ,  and respons ib i l i t i es ,  pe t i t ioner  was a  person w i th in  the

meaning of subdivis ion (n) of sect ion 685 of the Tax Law under the duty imposed

by subdivis ion (g) of the Tax Law with respect to withholding taxes due as of

Ju Iy ,  7973.

D. That the test of  whether conduct is wi l l fu l  as used in subdivis ion (g)

o f  sec t ion  685 o f  the  Tax  Law is  " . . .whether  the  ac t ,  de fau l t ,  o r  conduct  i s

consciously done with knowledge that as a result ,  LrusL funds belonging to the

Government wi l l  not be paid over but wit l  be used for other purposes (ci tat ions

omi t ted) "  (MatLer  o f  lev in  v .  Ga1 lman,  42  N.Y.  2d  32 ,  34) .  S ince  pe t i t ioner

withheld taxes and used the money withheld for other purposes start ing in JuIy,

1973,  pe t i t ioner 's  conduct  was  w i l l fu l  w i th in  the  mean ing  o f  subd iv is ion  (g )  o f

sec t ion  685 o f  the  Tax  Law.

E. That the pet i t ion of Frank Wolfe is granted to the extent of Conclusion

of Law "B" and the Audit  Divis ion is directed to accordingly modify the Not ice
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of Def ic iency based upon the number of days in

(June 1 ,  1973 th rough September  30 ,  1973) ;  the

other respects denied.

DATED: Albany, New York

MAR 1 8 1983

the withholding tax period

pet i t ion of Frank t{ol fe is in al l

STATE TAX COMMISSION

r ,  { i . - - i  : { e

PRESIDENT


