
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Edward Wineapple

for Redeterminat ion of a Def ic iency ot a Revision
of a Determination or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1972-1973,  1975 & 1976.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before ne this
29th day of June, 1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
enployee of the Department of Taxatlon and Finance, over 18 years of age, and
that on the 29th day of June, 1983, she served the withl-n notice of Declsion by
certifled mail upon Edward tr'Iineapple, the petitloner in the wlthin proceeding'
by enclosing a true copy thereof Ln a securely sealed postpaid wrapper
addressed as fol lows:

Edward Wineapple
960 Park Avenue
New York, NY 10028

and by depositing same enclosed in a postpaid properJ-y addressed wrapper in
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Servl-ce wlthin the State of New York.

AFFIDAVIT OF MAILING

that  the said addressee is  the pet i t loner
forth on said nrapper is the last known address

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAJ( I/TW
SECTION 174



STATE OT NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion :
o f

Edward Wl-neapple :

for  Redeterminat ion of  a Def ic lency or  a Revis ion :
of a Determination or a Refund of Personal Income
& UBT under Ar t ic le  22 & 23 of  the Tax Law for  the:
Yea rs  1972 -1973 ,  L975  &  1976 .

State of New York
County of Albany

Connie Hagelund, being duly sworn,
employee of the Department of Taxation
that on the 29th day of June, 1983, she
certified mail upon Seymour Gross the
within proceedinB, by encloslng a true
postpaid wrapper addressed as fol lows:

Seymour Gross
450 Seventh Avenue
New York, NY 10123

deposes and says that she is an
and FLnance, over 18 years of age, and

served the rtrithin notlce of Declsion by
representat ive of the pet i t loner in the
copy thereof in a securely sealed

AFFIDAVIT OF MAILING

and by deposi t ing same enclosed l -n a postpaid proper ly  addressed wrapper in  a
(post  of f ice or  of f ic ia l  deposi tory)  under the exclus lve care and custody of
the Uni ted States Posta l  Serv ice wi th in the State of  New York.

That deponent further says that the said addressee is the representatlve
of  the pet i t ioner  here in and that  the address set  for th on said wrapper ls  the
last  known address of  the representat lve of  the pet i t loner .

Sworn to before ne this
29th day of June, 1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT T0 TAJ( IrAW
SECTION I74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

June 29 ,  1983

Edward Wineapple
960 Park Avenue
New York, NY 10028

Dear Mr.  I , r l ineapple:

Please take not ice of  the Decis ion of  the State Tax Commission enclosed
herewi th.

You have now exhausted your  r ight  of  rev iew at  the adminis t rat ive level .
Pursuant  to sect ion(s)  690 & 722 of  the Tax Lawr at ry  proceeding in  cour t  to
rev iew an adverse decis ion by the State Tax Commission can only be inst i tu ted
under Ar t ic le  78 of  the Civ i l  Pract ice Law and Ru1es,  and must  be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the  da te  o f  t h i s  no t i ce .

fnqui r i -es concerning the computat ion of  tax due or  refund a l lowed in accordance
wi th th is  decis ion may be addressed to:

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Building //9 State Campus
Albany, New York 72227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COI'II'IISSION

cc:  Pet i t ioner 's  Representa t ive
Seymour Gross
450 Seventh Avenue
New York, NY 10123
Taxing Bureauts Representat ive



STATE Otr' NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

EDI^IARD I.IINEAPPIE

for Redeterminat ion of Def ic iencies or for
Refund of Unincorporated Business Tax under
Art ic le 23 of the Tax Law for the Years 1972,
7 9 7 3 ,  1 9 7 5  a n d  7 9 7 6 .

f i led

a ted

1 9 7 5

at the off ices of the State Tax Commission,

New York ,  on  September  25 ,  1981 aL  1 :15  p .M.

Gross, CPA. The Audit  Divis ion appeared by

Freund,  Esq.  ,  o f  counse l ) .

I .  Whether the tax year

where a waiver of restr ict ions

pursuant  to  sec t ion  681( f )  o f

I I .  Whether  pe t i t ioner '  s

const i tuted Che carrying on of

DECISION

Peti t ioner,  Edward t{ ineappre, 960 Park Avenue, New York, New york 10028,

peLit ions for redeterminat ion of def ic iencies or for refund of unincorpor-

bus iness  tax  under  Ar t i c le  23  o f  the  Tax  Law fo r  the  years  1 .972,  L973,

a n d  1 9 7 6  ( F i l e  N o s .  1 8 8 7 4  a n d  2 5 5 8 7 ) .

A smal l  c laims hearing was held before A l len  Cap lowa i th ,  Hear ing  Of f i cer ,

Two World Trade Center,  New York,

Pet i t ioner appeared with Seymour

Ra lph  J .  Vecch io ,  Esq.  (Samuel

ISSIIES

7974 nay be made part  of  the proceedings herein

on assessment has been executed by pet i t ioner

the Tax law.

sales act iv i t ies during the years in issue

an unincorporated business.

FINDINGS OF FACT

1. Edward Wineapple (hereinafter pet i t ioner) f i led a New York SLate

Combined fncome Tax Return with his wife for each of the years 1972 through



-2 -

I975, whereon he reported business income fron hls act iv i t ies descr ibed as

ttsales representat lverr.  For I976 pet i t ioner f i led a New York State Income Tax

Resident Return (with New York City Personal Incone Tax) with hls wlfe,  whereon

he also reported business income from said act iv i t ies. Pet l t ioner dld not f l le

a New York State unincorporated business tax return for any of said years at

i ssue.

2. On February 28, 1977 the Audit  Dlvis ion issued a Statement of Audit

Changes to pet i t ioner wherein the income derlved from his aforestated act iv i t ies

for L972 and 1973 was held subject to the imposit ion of unlncorporated business

tax. Addit ional ly,  an adjustment was nade Lncreasing petJ.t ionerrs income for

bo th  persona l  and un j -ncorpora ted  bus iness  tax  purposes  by  $10,546.00 ,  sa id

amount representing applicable unreported Federal audit changes. Since petitloner

did not contest this adJustment,  i t  is therefore not at issue herein. Accord-

ingly,  a Not ice of Def ic iency rras issued against pet i t loner for said years

under the same date assert lng unincorporated business tax of $3r188.68, personal

incoure  tax  o f  $1 ,581.90 ,  pena l t ies  o f  $1 ,578.45  pursuant  to  sec t j .ons  685(c ) ,

685(a) (1 )  and 685(a) (2 )  o f  the  Tax  Law fo r  underes t imat ion  o f  tax ,  fa i lu re  to

f i le unincorporated business tax returns and fai lure to pay the tax determined

t o  b e  d u e  r e s p e c t i v e l y ,  p l u s  l n t e r e s t  o f  $ 1 , 1 1 1 . 7 4 ,  f o r  a  t o t a l  d u e  o f  $ 7 , 4 6 0 . 7 7 .

3. On March 8, 1977 the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner wherein i t  held the income derived frour his aforestated

act iv i t ies subject to the unincorporated business tax for I974. Per said

s ta tement ,  pena l t ies  were  asser ted  pursuant  to  sec t ions  685(a) ( I ) ,  685(a) (2 )

and 685(c) of the Tax Law. No corresponding Not ice of Def ic iency was issued

for said year since on Apri l  4,  1977 pet i t ioner had signed a t 'Consent to

Findlngsi l  wherein, by so doing, he has waived the restr ict ions provided in
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sect ion 681(c) of the Tax Law and has consented to the assessment and col lect ion

of the def ic iency as set forth in the Statement of Audit  Changes. A part ial

payment of $250.00 was made at that t ine. Pet i t ioner did not f i le a pet i t ion

for  1974.

4. On March 14, 1978 the Audit  Divis ion issued a Statement of Audit

Changes to petitioner wherein it hel-d the income derived from hls aforestated

act iv l t ies subject to the unincorporated business tax for the years 1975 and

I976. Accordingly,  a Not ice of Def ic iency was lssued agalnst pet i t loner on

December  15 ,  1978 asser t lng  un incorpora ted  bus iness  tax  o f  $4 ,084.08 ,  p lus

pena l t ies  pursuant  to  sec t ions  685(a)  (1 ) ,  685(a)  (2 )  and 685(c)  o f  the  Tax  Law

a n d  i . n t e r e s t  t o t a l i n g  $ 2 , 7 5 5 . 0 9 ,  f o r  a  t o t a l  d u e  o f  $ 6 , 8 3 9 . 1 7 .

5. During the years at issue pet i t ioner was engaged in act iv i t ies as a

salesman exclusively for Russ Togs, Inc. He was paid on a 5 percent cotmisslon

basis and was not reimbursed for his ordinary and necessary business expenses

incurred.

6. Russ Togs, Inc. provided pet i t ioner wlth an off ice and telephone and

covered hirn for Blue Cross, Blue Shiel-d and Major Medlcal  health insurance.

7. Russ Togs, Inc. did not withhold personal income or social  securl ty

taxes  f rom pet i t ioner rs  compensat ion .

8. PetitLoner, who contended that he was an ernployee of Russ Togs' Inc.

during the years at issue herein, reported his compensat ion on a Federal

Schedu le  C (Pro f i t  (o r  Loss)  From Bus iness  or  Pro fess ion) .

9. Contradlct ions and inconsi.stencies were noted between pet i t ionerrs

grounds for rel ief  per his pet i t lon f l1ed on Apri l  9,  1979 and. his test lnony

rendered at the hearing held herein as fol lows:

(a)  In  the pet i t ion i t  is  s tated that  pet i t ioner  "was
assigned a designated terr i tory to coverrr .  Dur ing the
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hearing pet i t ioner test i f ied that he did not want a
terr i tory assigned so t t they made up certain accounts
fo r  h imr r .

(b) In the pet i t ion i t  was stated that pet i t ioner I 'was

required to spend two days weekly in such territory
and the remaining three days at the office of his
employer".  During the hearing pet i t ioner test i f ied
that he "was at the showroom every day and only went
on the road an inf ini tesimal number of t imestt .  Also
that rr the f  ew t imes he went out he had to cal l  int t .
And that I'all his selling was from the showroom;
everything was over the phonett .

10. Pet i t loner claimed extensive business expenses each year at issue

which included deduct ions of several  thousand dol lars for such i tems as auto

rentals,  entertainrrent,  t ravel,  advert is ing and mark downs.

11. Although pet i t ioner contended that Russ Togs, Inc. ful ly directed and

control led his act iv i t ies, no credi-ble evidence was introduced during the

hearlng to support  such content lon.

12. Pet i t ioner offered no test imony or evidence regarding the consent

which he signed for taxable year L974.

CONCLUSIONS OF LAW

A.  Tha t  sec t l on  601 .3 (a )  o f  t he  S ta te  Tax  Commiss lon  Ru les  o f  P rac t l ce

and Procedure provides,  in  per t inent  par t ,  as fo l lows:

I 'A11 proceedings before the Coururission must be conmenced by
the f i l ing of  a pet i t ion wi th the operat ing bureau involved
i n  t h e  c o n t r o v e r s y . . . t t

B.  That  pet i t ioner  d id not  f i le  a pet i t ion r^r l - th  respect  to  1974 but  chose

instead to waive h is  r ight  to  def ic iency proceedlngs wi th respect  to  the tax

and penal ty  asser ted for  L974 by s igning a r^ra iver  of  rest r ic t ion on assessment

pursuant  to sect l -on 681(f )  of  the Tax Law. Once such walver  is  executed,  i t  is

b inding upon pet i t ioner .  Therefore,  th is  Conrmiss ion does not  have jur lsd ic t lon
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to include L974 as a part  of  the proceedlngs herein. Accordingly,  no declsion

concerning 1974 is rendered. I t  should be noted however,  that pet i t loner may'

upon paying the amount due for L974, preserve his r ight to f i le a pet i t ion for

refund if a claim is filed pursuant to section 687 of the Tax Law.

C. That pet i t ioner,  Edward Wineapple, has fai led to sustaln hls burden of

proof required pursuant to sect ion 689(e) of the Tax Law to show that Russ

Rogs, Inc. exerted a suff ic ient degree of direct ion and control  over hls

act iv i t ies so as to construe their  relat ionship as that of  enployer-eurployee.

Accordingly,  pet l t ioner is deemed not to have been an ernployee of Russ Togs '

Inc. dur ing the years L972, L973, 1975 and 1976 wtthin the meanLng and intent

o f  sec t ion  703(b)  o f  the  Tax  Law.

D. That pet i t ionerts sales act iv i t ies engaged in during the years in

lssue const i tuted the carryLng on of an unlncorporated buslness pursuant to

sect ion 703(a) of the Tax Law. Accordingly,  the income derived therefrom ls

subject to the imposition of unincorporated business tax pursuant to section

7OI of the Tax Law.

E.  Tha t  t he  pe t l t i on  o f

def ic ieney dated February 28,

together  wi th such addi t lonal

DATED: Albany,  New York

JLIN 29 i3u3

Edward Wineapple is denied and the not ices of

1977 and December 15, 1978 are hereby sustained,

penaltles and interest as uray be lawfully owlng.

STATE TAX COMMISSION

.-=od//;e{JDd-4^-
PRESIDENT


