
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  R ichard  U.  t i i l son
and E la ine  P.  Wi lson AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7  2 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the  15 th  day  o f  Apr i l ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied nai l  upon Estate of Richard U. I+l i lson and Elaine P. Wilson, the
pet i t ioners in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Estat.e of Richard U. Idi lson
and E la ine  P.  Wi lson
c /o  A lan  Wi lson ,  Executor
Su i te  347A,  60  Sta te  S t .
Bos ton ,  MA 02109

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cui lody of
the united states Postal  service r+i thin the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
15 th  day  o f  Apr i l ,  1983.

';TITIIOIIIZED iO
0/rTHS PURSUANI
SECTIOI I  I74

tha t  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address



STATE OF NBW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Es ta te  o f  R ichard  U.  Wi lson
and Elaine P. I{ i lson AFFIDAVIT OF MAIIING

for  Redeterminat ion  o f  a  Def ic iency  or  a  Rev is ion
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
7 9 7 2 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 15th day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Gerald E. Van Strydonck the representat ive of the
pet i t ioner in the within proceeding, by enclosing a true copy thereof in a
secure ly  sea led  pos tpa id  v r rapper  addressed as  fo l lows:

Gerald E. Van Strydonck
Pr ice  Waterhouse & Co.
1900 L inco ln  F i rs t  Tower
Rochester ,  NY 14604

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cui iody of
the united states Postar service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
15 th  day  o f  Apr i l ,  1983.

OATI]S, FLii"iSUAI.Ii TO TAX I..,AW
suuTrOi{ r74

1,i i : i t loitTZED i0 AD I } i ISTER



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p i r l  1 5 ,  1 9 8 3

Estate of Richard U. I{ i lson
and E la ine  P.  Wi lson
c /o  A lan  Wi lson ,  Executor
Su i te  3410,  60  Sta te  S t .
Boston, MA 02709

D e a r  M r .  W i l s o n :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Lawr dny proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced in the
Supreme Court of  the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  may be  addressed t .o :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone l l  (518)  457-2A7a

Very truly yours,

STATE TAX COUM]SSION

cc :  Pet i t ioner 's  Representa t ive
Gera ld  E .  Van St rydonck
Price Llaterhouse & Co.
1900 l inco ln  F i rs t  Tower
Rochester ,  NY 14604
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

ESTATE OF RICHARD U. WIISON
and ELAINE P. hTILSON

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le 22
of the Tax Law for the Yeax 1972-

DECISION

Peti t ioner,  the Estate of Richard U. ldi lson and Elaine P. l , l i lson, c lo AIan

lC i lson ,  Executor ,  Su i te  3410,  60  Sta te  S t ree t ,  Bos ton ,  Massachuset ts  02109,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax Law for the year 1972 (Fi fe No. 26047).

A formal hearing was held before Jul ius E. Braun, Hearing Off icer,  at  the

off ices of the State Tax Commission, One Marine Midland Plaza, RochesLer,  New

York  on  Ju Iy  23 ,  1981,  a t  1 :15  P.M.  The pe t i t ioners  appeared by  Gera ld  E .  Van

Strydonck, Esq. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq.,  (Thomas

S a c c a ,  E s q . ,  o f  c o u n s e l ) .

ISSUE

l,Jhether the amount of net operating loss in a carryback year is lirnited to

posit ive Federal  taxable income computed before appl icat ion of the net operat ing

Ioss provisions or Federal  modif ied taxable income computed pursuant to sect ion

I72(b) (2 )  o f  the  In te rna l  Revenue Code.

FINDINGS OF FACT

L.  On September  7 ,  1977 pe t i t j -oners  f i led  a  c la im

personal income tax for the year 1972 in the amount of

carryback of net operat ing loss from the year 1974.

fo r  re fund ( IT-113X)  o f

$ 5 8 , 4 3 6 . 0 0  b a s e d  o n  a

2. On June 20, 1978, pet i t ioners rdere mai led a t ' \daiver of Statutory

Noti f icat ion of Clairn Disal lowance" showing that the Audit  Divis ion al lowed
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$391673.12  o f  pe t i t ioners r  c la im fo r  re fund and den ied  $181762.88 .

did not s ign said waiver and on July 31, 1978, the Audit  Divis ion

formal not ice of disal lor.{ance.

Pet i t ioners

mai led a

3. Pet i t ioners contended that Internal Revenue Code (IRC) sect ion 172(b)(2)(A)

requires that the taxable income for the year to which the carryback is to be

appl ied'  be modif ied by the capital  gain deduct ion ( IRC sect ion 172(d)(2)),

persona l  exempt ions  ( IRC sec t ion  172(d) (3 ) )  and cer ta in  mod i f i ca t ions  to

i ten ized deduct ions  (Treas .  Reg.  sec .  t .1 .72-3(a) (3 ) ( i ) )  in  a r r i v ing  a t  the

taxable income l imitat ion to which the net operat ing loss carryback is compared.

Pet i t ioners'  computat ion of taxable income for purposes of the 1972 net operat ing

Ioss deduct ion l imitat ion pursuant to Sect ion 172(b)(2) of the fnternal Revenue

Code is  as  fo l lows:

1972 Taxable Income
Sect ion  172(b) (2 )  (A)  Mod i f i ca t ions :

Capital  gain deduct ion (added back)
Exemptions (added back)
Modif icat ion to f temized Deduct ions

Taxable income for purpose of net operat ing
loss l in i tat ion, which amount cannot be less
than zero $516 ,180 .00

4. Pet i t ioners also contended that s ince the net operat ing loss of

$454'039.00 is less than the l imitat ion, the ent ire loss is deduct ible on the

1972 federal  tax return in arr iv ing at federal  adjusted gross income and that

since New York State has no law governing the calculat ion of a net operat ing

loss, the federal  rules must be fol lowed. The Internal Revenue Service has

accepted  pe t i t ioners t  federa l  ad jus ted  gross  income as  cor rec t .

5.  The Audit  Divis ion computed pet i t ionersr refund as fol lows:

$  67  , 434 .00

446,496 .AO
2 ,250  .  oo

-0 -

7972 Total  New York income, adjusted - husband
Maximun net operat ing loss deduct ion
Total  New York income adjusted
Federal  i temized deduct ions, adjusted
Life insurance premiums
Less :  S ta te  and loca l  taxes

$ 3 6 1 , 7 7 9  . O O
1 0 0 . 0 0

5 8 , 0 0 0 . 0 0

$477 ,928.AA
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f ,ess :  Sec t ion  615(c ) (4 )  mod i f i ca t ion
New York i temized deduct ions
tress: Amount al located to wife
New York itemized deductions - husband
Balance
Exemptions
New York taxable income

Tax per tax rate schedule
Minimum income tax
Total  tax
Tax surcharge
Total tax due
Tax as previously adjusted
Overpa5rment - 1972

REFIND OF PERSONAI INCOME TAX

23,248.0O
$280 ,631  .  00

(12 ,533 .00 )
$268 ,098 .  00
$ r42 ,396 .00

1  ,3o0 .  oo
$  141  ,096  .  00

$  19 ,474 .40
L ,664 .34

$  21 ,L38 .74
528.47

{TT;6n .21
61  , 340 .  33

$  39 ,673 .12

$  39  , 673 .72

CONCTUSIONS OF LAI{I

A. That section 172 of the Internal Revenue Code provides that. the net

operat ing loss is a deduct ion from gross income to arr ive at adjusted gross

income. However,  for the purposes of determining carrybacks and carryovers the

Code requires that the deduct ion shal l  not be used to reduce taxable income for

the deduct ion year to an amount less than zero. The port ion of the net operat ing

loss al lowed as a deduct ion in the carryback year was a deduct ion used in

recomputing pet i t ioners'  Federal  adjusted gross income for said year.  Therefore,

the amount al lowed as a carryback for New York State income tax purposes is the

lesser of the amount of the carryback for Federal  income tax purposes or the

amount of posi t ive Federal  taxable income. (See Matter of James H. Shei ls

e t  a l . ,  v .  S q a t e  T a x  C o m m i s s i o n ,  5 2  N . Y . 2 d  9 5 4 ,  r e v ' 9 , 7 2  A . D . 2 d  8 9 6 ) .



B. That pet i t ioners'  New York

properly l imited to posit ive Federal

and claim for the addit ional refund

DATED: Albany, New York

APR 1 5 1983
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net operat ing loss deduct ion has been

taxable income. Therefore the pet i t ion

o f  $ 1 8 , 7 6 2 . 8 8  i s  d e n i e d .

STATE TAX COMMISSION

PRESIDENT


