
STATE OF Nf,W YORK

STATE TAX COHMISSION

In the Matter of the Petition
o f

Jan G. Wil l iarns
AIT'IDAVIT OT UAIIING

for Redetermination of
of a Determinat ion or a
Tax under Article 22 of
Year 1972.

a Deficiency or a Revision
Refund of Personal Income
the Tax Law for the

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departrnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Jan G. l { i l l iams, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Jan G. Wil l iams
63 Anderson Place
Buffalo, NY 14222

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cultody of
the united states Postal  service within the state of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6th day of May, 1983.

AUTHORIZED TO INISTER
OATHS PI,'RSUINI
sEclI0N 174
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STATE Otr NEW YORK

STATE TAX COMMISSION

In the Matter of the Petition
o f

Jan G. hr i l l iams
AFFIDAVIT OF MAILING

for Redetermination of a Deficiency or a Revisiou
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Year 1972.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Departnent of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Frederick B. Cohen the representative of the petitioner in the within
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as fol lows:

Frederick B. Cohen
Borins, Halpern, Snitzer,  Levy, Fradin & Loonsk
640 Stat ler Hi l ton Bui lding
Buffalo, NY 14202

and by deposit ing sane enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that. the address set forth on said wrapper is the
last known address of the representative of the petitioner,

Sworn to before me this
6th day of l lay, 1983.

AUTIIORIZSD TO
oArHs nnsuAlrl ?0
SECIION 174
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

May  6 ,  1983

Jan G. Wil l iams
63 Anderson Place
Buffalo, NY 14222

Dear l ls.  I r t i l l iams:

Please take not ice of the Decision of the State Tax Comsl ission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 6gO of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Cornmission can only be inst i tuted under
Article 78 of the Civil Practice taws and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months frour the
date  o f  th is  no t ice .

Inquiries concerning the computat.ion of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - l i t . igation Unit
Albany, New York 72227
Phone lt (518) h57-2070

Very truly yours,

STATE TAX COMMISSION

cc: Petit ionerrs Representative
Frederick B. Cohen
Borins, Halpern, Snitzer, Levy, Fradin & loonsk
640 Statler Hil ton Building
Buffalo, NY 14202
Taxing Bureau t s Representative



STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

JAN G. I{rIltrIAMS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic le
22 of the Tax Law for the Year 1972.

DECISION

Peti t ioner,  Jan G. Idi l l iams, 63 Anderson Plaza, Buffalo,  New York 74222,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income tax under Art ic le 22 of the Tax law for the year 1972 (Fi1e No. 15107).

A smal l  c lains hearing was held before Carl  P. t {r ight,  Hearing Off icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York, on

December  15 ,  1981 a t  9 :15  A.M.  Pet i t ioner  Jan G.  Wi l l iams appeared w i th

Freder ick  B .  Cohen,  Esq.  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.

( A n n a  D .  C o l e l l o ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I .

I a c h e s .

Whether the Not ice of Def ic iency should be dismissed on the grounds of

I I .  Whether the State Tax Commission Rules of Pract ice and Procedure are

unconst iLut ional s ince they do not reguire the State to act within a reasonable

per iod  o f  t ime a f te r  an  assessment  i s  made.

I I I .  Whether the award from the Ford Foundat ion received by pet i t ioner is

includible in gross income.

FIND]NGS OF FACT

1 .

a

Peti t ioner Jan G. l { i l l iams and

New York State Combined Income

Diane I { .  Wi l l iams,  h is  w i fe ,

Tax Return for 7972. 0n said

t imely

return thef i l ed
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pet i t ioner included in other income and then subtracted out as an adjustment an

award from the Ford Foundat ion.

2. 0n October 30, 7974, the Income Tax Bureau issued a Statement of Audit

Changes against pet i t ioner on the grounds that " [B]ased upon information

subrni t ted the fel lowship received from the Ford Foundat ion is nol excludible

from gross i -ncome as a scholarship or fel lowship under sect ion 777 (a) of the

fnternal Revenue Code." Accordingly,  the Income Tax Bureau issued a Not ice of

Def ic iency on March 29, 7976 against pet i t ioner assert ing personal income tax

o f  $ 1 8 8 . 2 1 ,  p l u s  i n t e r e s t  o f  9 4 1 . 6 9 ,  f o r  a  t o t a r  d u e  o f  $ 2 2 9 . 9 0  f o r  1 9 7 2 .

3 .  Pet i t ioner  Jan G.  Wi l l iams is  a  mus ic ian  and a  concer t  a r t i s t .

Pe t i t ioner  rece ived an  award  o f  $5 ,000.00  f rom the  Ford  Foundat ion .  He was

selected without.  any act ion on his part .  The pr imary purpose of the award

was to recognize and further pet i t ionerts career on the concert  stage and to

enable the pet i t ioner to rehearse and perform a commission work by an American

composer  o f  h is  cho ice .

4. Each art isL so selected for the ar,rard was asked to suggest an American

composer to wri te a work for the art ist  which the art ist  would have exclusive

r ight of  performance for the f i rst  two seasons after i ts complet ion. The

pet i t ioner was required to make his own performance arrangements, with a

ninimum object ive of three performances within a twelve month period beginning

with the f i rst  concert  date. fn the event that pet i t ioner did not perform the

commission work, he was not required to return his award.

5. Payment of the award to the pet i t ioner would be made in two instal lnents,

$2 '500.00  upon rece ip t  o f  a  reques t  o f  payment  and $21500.00  a f te r  a r rangments

have been completed in the select ion of a composer and in his acceptance of the

comrn iss ion .  Pet i t ioner  rece ived $2 ,500.00  o f  the  award  in  1972.
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6. Pet i t ioner argued that his case is prejudiced by the unavai labi l i ty

of witnesses since al l  the people connected with the program for concert  art ists

had left the Ford Foundation. Petitioner further argued that the State Tax

Commission Rules of Pract ice and Procedure are unconst i tut ional s ince they do

not require the State to act within a reasonable period of t ime after an

assessment is made.

CONCTUSIONS OF LAW

A. That sect ion 74 of the fnternal Revenue Code provides the fol lowing:

(a) GENERAI RULE - Except as provided in subsection (b)
and in sect ion 117 (relat ing to scholarships and fel lowship
grants),  gross income includes amounts received as pr izes and
awards .

(b) fXCnpTION - Gross income does not include amounts
received as pr izes and awards made pr imari ly in recognit ion
o f  re l ig ious ,  char i tab le ,  sc ien t i f i c ,  educat iona l ,  a r t i s t i c ,
I i terary, or c iv ic achievement,  but only i f -

(1) the recipient was selected without any act ion on his
part  to enter the contest or proceeding; and

(2) the recipient is not required to render substant ial
future services as a condit ion to receiving the pr ize or award.

The language of the sect ion is clear and uneqivocal.  The pet i t ioner is not

required to include the amounts received from the Ford Foundation in his gross

income.

B. That in l ight of  Conclusion of Law "Atr,  issue I  concerning laches and

issue I I  concerning the const i tut ional i ty of  the State Tax Commissionrs rules

of pract ice and procedure are hereby rendered moot.



C. That the pet i t ion of Jan G.

Defic iency issued March 29, 1976 for

DATED: A1bany, New York

MAY 0 6 lg83
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lii l l iams is granted and the Notice

1972 is hereby cancel led.

STATE TAX COMMISSION

o f


