
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Gera ld  &  Har r ie t  Wi l l iam AFFIDAVIT OF MAILING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
7 9 7 5 .

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day  o f  0c tober ,  1983,  she served the  w i th in  no t ice  o f  Dec is ion  by  cer t i f ied
mai l  upon Gerald & Harr iet  WiI I iam, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Gerald & Harr iet  ld i l l iam
4602 Bayberry lane
Tamarac ,  FL  33319

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said vrrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  0c tober ,  1983.

AUTHORIZED TO ADMINISTER
OATHS PURSUANT TO TAI IIAW
sEc?roN 174
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STATE TAX COMMISSION
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of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
r975 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of 0ctober,  1983, she served the within not ice of Decision by cert i f ied
mai l  upon Eugene L. Winston the representat ive of the pet i t ioner in the within
proceeding, by enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Eugene L. Winston
Suite 2F'10, 3000 Marcus A
Lake Success. NY 77042

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
7 th  day  o f  0c tober ,  1983.

"'^ Q*uil
AUTI{ORTZED IO ADilINISfER
OATHS PURSUANT T0 TAJ( IJAVI
SECTION I74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

0ctober  7,  1983

Gerald & Harriet Lt i l l iam
4602 Bayberry Lane
Tamarac,  FL 33319

D e a r  M r .  & M r s .  W i l l i a m :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant t .o sect ion(s) 690 of the Tax law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t igat ion Unit
Building /19 State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Eugene 1,. l{inston
Su i te  2E10,  3000 Marcus  A
Lake Success ,  NY 11042
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Pet i t ion

o f
:

GERALD WILLIAM and HARRIET WILLIAI,I DECISION
:

for Redetermlnat ion of a Def ic iency or for
Refund of Personal- Income Tax under Article 22 :
of the Tax Law for the Year L975

PetLtioners, Gerald Willtan and Harriet hlil l lan, 4602 Bayberry Lane,

Tamarac, Flor ida 33319, f i led a pet i t ion for redeternlnat ion of a def lc iency or

for refund of personal Lncome tax under Article 22 of the Tax Law for the year

1975 (Fi le No. 23028).

A smal l  c laims hearlng was held before Carl  P. Wright,  Hearing Off icer,  at

the off ices of the State Tax Conurisslon, Two l,Iorld Trade Center, New York' New

York, on May 21, 1981 at 1:15 P.M. Pet i t ioners appeared by Eugene L. Winston,

CPA and Jack Mitnick, Esq. The Audit  Dlvis ion appeared by Ralph J. Vecchlo'

Esq.  ( t rw in  A .  Levy ,  Esq. ,  o f  counse l ) .

ISSUE

Whether petitioner Gerald Willlan, a nonresident taxpayer worklng for a

New York corporat ion at hls hone in Flor idar properly alLocated his wages based

on the number of days worked in and outslde the St,ate of New York.

FINDINGS OF FACT

1. Petitioners, Gerald l{ll-l ian and Harriet l{il-l-ian filed part-year

resldent and nonresldent returns for L975. The resldent return reported the

perlod of residency from January 1, 1975 to February l ,  L975. On Schedule A-1'

rrAllocation of wage and salary income to New York Statet' of the nonresldent

return, they cl-aimed that out of a total of 208 days worked during the remalnlng
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eleven months ln 1975, petitloner Gerald Willlans worked 148 days outside New

York State and 60 days withln New York State. 0n that basis,  pet l t ioners

al located to New York $26,442.0O of pet i t loner GeraLd l , I l l l iamts total  nonresident

period income which he had calculated to be $9I,667.00 for L975. Pet i t loners

clained a refund on their  resident and nonresident returns of $165.00 and

$ 8 , 3 7 8 . 0 0 ,  r e s p e e t l v e l y .

2. On February 1, 1978, the Audit  Divis ion issued a Statement of Audit

I
Changes^ agalnst pet i t ioners, Gerald Wll l iam and Harr iet  Wll l ian'  revislng

their itemized deductlons and exemptions between returns and considering the

nonresl-dent per i-od income to be $9I,667.00 for New York State purposes, on the

grounds that:

ttDays worked at home do not form a proper basls for the all-ocation of
income by a nonresident. Any allowance claimed for days worked
outside of New York State must be based upon the performance of
services which, because of the necessity of the employer,  obl igate
the employee to out of  State dut ies in the service of his employer.
Such duties are those whieh, by their very nature, cannot be performed
ln New York State.

The nature of the services you rendered for the KEC Corporat lon, did
not necessitate the State of Flor ida or your home as the place for
performance. Therefore, al locat ion of wages has been dlsal- lowed.

Itemlzed deductions and exemptions have been apportioned on the basis
of months covering the period of the return.rr

Accordingly,  
"  

NotLce of Def ic iency nas lssued to pet l t ioners on Apri l  4 '  1978,

for addi. t ional personal income tax due of $1r380.14.

3. A11 of pet i t loner Gerald WLl l ianrs salary income of $I00,000.00 for

1975 was received fron KEC Corporat lon, Inc.,  a New York corporat lon.

I rh. refunds
Division, Rather,
was allowed agalnst

noted ln Findlng of Fact
the total  New York State

the tax computed in the

tt l t t  were not al lowed by the Audit
tax withheld clained by petitloners
Statement of Audit  Changes.
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4. Pet i t ioner Gerald Wil l ian was the sole stockholder and president of

KEC Corporat ion. Pet i t ioner Gerald Wil l iam was also i ts sole employee after

February l ,  1975 other than a bookkeeper in Ft.  Lauderdale'  Flor ida.

5. In June 1973, petitioner Gerald Will-iam bought an interest in Peerless

E lec t r i c ,  Inc .  o f  739 N.E.  40 th  Cour t ,  F t .  Lauderda le ,  F l -o r ida .  A t  tha t  t ime,

he began the l lquldat ion of KEC Corporat lon of 107 Northern Boulevard, Great

Neck, New York. KEC Corporat ion gave up l ts off ices Ln August of 1974 and

operated from the offices of Spiral Construction Corp. at the sarne 107 Northern

Boulevard address. The corporat lon paid no rent but kept i ts telephone at

Spiralrs off ice unt l l  January 31, 1975 wtren the pet i t ioners moved to 4602

Bayberry Lane, Tamarac, Flor ida. Effect lve January 31, 1975 the Great Neck New

York Post Office transferred all rnait of KEC Corporatl-on to the petitlonersf

Florida home. The petitioner Gerald William worked out of hls hone ln Fl-orida

from that date on and the corporat ion had no other off ices.

6. KEC Corporat ion had been ln the electr ical-  contract ing business pr ior

to petltioner moving to FlorLda. Petitloner Geral-d I'Ii l-l ian performed the

following dutles at hls Florlda home for KEC Corporatlon:

a. Correspondence by let ter and telephone with the State
University Construction Fund at Stonybrook University and Albany.

b. Preparatlon of lltigation with Mid Hudson Electic Company.

c. Follow up on completion guarantees and payments from H. Sand
and Company.

d. Correspondence, supervlsion and guarantees for the State of
New York, O.G.S. for work completed for the Emergency Power System in
A lbany ,  N.Y.

e. Preparatlon of Change Orders and correspondence with the
Architect and SUCF regarding Contract l t32-233.

f. Correspondence and telephone comnunicatlons with subcontrac-
tors of KEC Corporat ion.
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g, Supervtslon of the payment of the various taxes payable to
the State of New York and the Federal Government.

h. Supervislon of the necessary tnsurances such as ProPerty
Danage, Unemployment, Dlsabillty, FICA and Bonds.

Pet i t ioner Gerald Wll l - ian subnit ted a notarLzed statement,  dated Apri l -  19, 1976'

indicatlng that after leavlng New York on Januarl 31, L975, he returned on the

followlng dates for conferences with subcontractors and others:

Apri l  I0 to Apri l  13, L975
May 5 and May 6, 1975
June 18 and June 19, 1975
July 31 and August l, L975
Sept .  22  and Sept .  23 ,  1975

Conferences
2 worklng days
2 worklng days
2 working days
2 worklng days
2 working days

However, petitlonerst New York nonresident lncome tax return and their perfected

petition indi-cated that 60 days were worked within New York State during the perlod

February 1 through December 31, L975. No explanat lon was offered wlth resPect

to this discrepancy.

7. After movlng to Florida, wlth the exception of the days worked by

pet l t ioner Gerald Wil l iam within New York State, aLL the business of KEC

Corporatlon was conducted and managed by petitioner Gerald Wlllian fron the office

in his hone in Tamarac, Florlda.

8. The Audlt Division contended that the rnal1 drop at the Great Neck, New

York Post Offlce and./or the offl-ces of Eugene L. Wlnston, CPA, where the

corporat ion tax return for 1975 for KEC Corporat ion rras sent,  should be considered

as the New York off ice of KBC Corporat ion for the purpose of al l -ocat ion of

income, even though the pet i t loner performed no dut ies at el ther locat ion.

9, During the year at lssue, all income recei.ved by the KEC Corporation

was derived from or connected with New York sources.
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CONCLUSIONS OF LA}I

A. That the New York adjusted gross income of a nonresldent individual

includes compensation for personal services rendered as an employee to the

extent that such services were rendered within this State [20 NYCRR 131.4( l) ] .

B. That during the year in issue, Personal- Income Tax Regulation 20 NYCPA

131.16 prov ides ,  in  par t ,  as  fo l lows:

rr l f  a nonresldent employee ( includlng corporate off icers.. . )  perforns
services for his employer both wlthln and wl,thout the State, hls
income derived from New York sources includes that proportion of his
total compensation for services rendered as an employee which the
total number of working days employed within the State bears to the
total number of worki-ng days employed both withln and without the
State.. . .However,  any al lowance claimed for days worked outside of
the State nust be based upon the performance of servlces whlch of
necessity - as distlnguished from convenlence - obl-l-gate the ernployee
to out-of-state dut les ln the service of hls employer. t t

C. That after January 31, 1975 the KEC Corporat ion dld not maintain an

off ice or other place where 1ts affairs l rere systematical ly and regular ly

carried on wi.thin New York State. The KEC Corporation did maintain an office

ln Florida at the home of petitloner Gerald Wl1llam where it systematically and

regular ly carr ied on i ts affairs.  Accordingly,  the days worked by pet i t ioner

within the meaning

properly considered as days worked outside New York State

and ln ten t  o f  20  NYCRR 131.16 .

D. That pet i t ioners have fai led to sustaln the burden of proof as requlred

section 689(e) of the Tax Law, to show that they are entitled. to an allocation

income based on 10 days worked in New York State rather than 60 days as

Gerald Wlllian at

period February I

necessity and are

shorrrn in their tax return and

the allocation of petitioner

by

o f

his Flor ida residence for the KEC Corporat ion during the

through December 31, L975 rdere so worked because of buslness

perfected pet l t lon.  Pet i t ioners are ent i t led to

Gerald Will iamrs salary from the KEC Corporatlon

reported on thelr returns as orlglnally f i led (see Finding of Faet "1" -93gg.).
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E. That the petltion of Gerald Willian and Harrlet l,l iLllan is granted to

the extent provided herein. The Audit  Divis ion is directed to cancel the

Notice of Def lc iency, dated Apri l -  4,  1978, and to authorize a refund of any

overpayment that nay exist.

odT'd'? idb5'' 
New York STATE TAX COMMISSION

PRESIDENT


