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STATE OF NEW YORK

STATE TAX COMMISSION

Duane Irti lder AFFIDAVIT OF MAIIING

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of the Tax
Lavr for the Year 1975, under Art icles 22 and 30 of
the Tax law for the Year 1976, under Art icle 22 of
the Tax Law and Chapter 46, Title T of rhe
Administrative Code of the City of New York for the
Yeat 1977 and for Redetermination of a Deficiency
or for Refund of Unincorporated Business Tax under
Article 23 of the Tax Law for the Years 1975. 1976
and 1977.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Couurission, over 18 years of age, and that on the
22nd day of Novenber, 1983, she served the within notice of Decision by
cert i f ied mail upon Duane E. Wilder, the petit ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as fo l lows:

Duane E. Wilder
121 hrashington Place
New York, NY 10014

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exi lusive care and cuilody of
the United States Postal Service within the State of New York.
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That deponent further says
herein and that the address set
of the petit ioner.

Sworn to before me this
22nd day of November, 1983.
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STATE OF NEId YORK

STATE TAx COMMISSION

In the Matter of the Pet i t ion

o f

Duane E, idi lder :

for Redetermination of a Deficiency or for Refund
of Personal Income Tax under Art icle 22 of the Tax
law for the Year 7975, under Art icles 22 and, 30 of
the Tax law for the Year 7976, under Art. icle 22 of
the Tax Law and Chapter 46, Tit le T of the
Administ.rative Code of the City of New York for the
Yeat 1977 and for Redetermination of a Deficiency
or for Refund of Unincorporated Business Tax under
Article 23 of the Tax law for the Years 1975, 1976
and 7977.

AFFIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the
22nd day of November, 1.983, she served the within notice of Decision by
cert i f ied mail upon Morton E. Swetl i tz the representative of the petit ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Morton E. Swetl i tz
350 5th Ave. ,  Sui te  7201
New York, NY 10018

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
22nd d,ay of November, 1983.
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STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 22, 1983

Duane E. Wilder
L21 Washington Place
New York, NY 10014

Dear  Mr .  Wi lder :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690, 722 & 1312 of the Tax law, any proceeding in court
to review an adverse decision by the State Tax Commission can only be
inst i tuted under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be
commenced in the Supreme CourL of the State of New York, Albany County, within
4 months from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision mav be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building /f9 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representat ive
Morton E. Swetlitz
350 5th Ave. ,  Sui te  7201
New York, NY 10018
Taxing Bureau' s Representative



STATB OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

DUANE E. WII.DER

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under ArticLe 22
of the Tax Law for the Year 1975, under Art ic les
22 and 30 of the Tax Law for the Year 1976,
under Art ic le 22 of the Tax Law and Chapter 46,
Ti t1e T of the Administrat ive Code of the City
of New York for the Year 1977 and for Redeter-
minat i-on of a Def ic iency or for Refund of
Un incorpora ted  Bus iness  Tax  under  Ar t i c le  23  o f
the  Tax  Law fo r  the  Years  1975,  1976 and 1977.

DECISION

Pet i t ioner ,  Duane E.  w i lder ,  727 wash ing ton  P lace ,  New York ,  New York

10014,  f i led  a  pe t i t . ion  fo r  redeterminat ion  o f  a  de f ic iency  or  fo r  re fund o f

personal income tax under Art ic le 22 of the Tax Law for the year 7975, under

Art ic les 22 and 30 of the Tax Law for the year 1976, under Art ic le 22 of Lhe

Tax Law and Chapt.er 46, Ti t le T of the Administrat ive Code of the City of New

York for the year 1977 and for redeterminat ion of a def ic iency or for refund of

unincorporated business tax under Art . ic le 23 of the Tax Law for the years 1975,

1976 and 7977 (F i le  Nos.  29897 and 29898) .

A  fo rmal  hear ing  was he ld  be fore  Rober t  A .  Cotze ,  Hear ing  Of f i cer ,  a t  the

off ices of the State Tax Commission, Two World Trade CenLer,  New York, New

York ,  on  June 24 ,  L9B2 a t  1 :30  P.M.  Pet i t ioner  appeared by  Mor ton  E.  Swet l i t z ,

Esq.  The Aud i t  D iv is ion  appeared by  Pau l  B .  coburn ,  Esq.  (Bar ry  M.  Bres le r ,

Esq.,  of  counsel) .  The hearing was cont inued unt i l  November 29, 1982. However,

on November 23, 1982, pet i t ioner advised the Tax Appeals Bureau that he was in



agreement with the Audit  Divis ion

hear ing .

- 2 -

that there was no need to reconvene the

ISSUES

I. Whether the Audit  Divis ion properly imposed unincorporated business

tax on the salary received by pet i t ioner from the Swank Refractor ies Company.

I I .  Whether  the  Aud i t  D iv is ion  proper ly  d isa l lowed pe t i t ioner 's  deduc t ions

for  bus iness  expenses .

I I I .  Whether  pe t i t ioner 's  deduc t ion  fo r  a  bad debt  was subs tan t ia ted  fo r

the  1976 tax  year .

IV .  Whether  pe t i t . ioner 's  deduc t ion  fo r  lega1 and pro fess iona l  fees  was

substant iated for the 1977 Lax vear.

FINDINGS OF FACT

1.  Pet i t ioner ,  Duane E.  h l i tder ,  f i l ed  a  New York  S ta te  fncome Tax  Res ident

Return for the year 7975 and New York State Income Tax Resident Returns l , / i th

New York City Personal Income Tax for the years 1976 and 7977. The 1975 return

was f i led on May 17, 1976, the 7976 return on May 18, 1977 and Lhe 1977 return

on JuIy 12, 7978. The t . imel iness of the f i l ing of these returns is not an

issue here in .  l

Pet. i t ioner reported the fol lowing income on such returns:

Total  fncome New York Taxable Income

1-  
I t  appears from the record that

f i led since pet i t ioner had obtained

-0 -

$25 ,535
-0 -

the 7976 and 7977 returns were timely
an extension of t ime to f i le such returns.

1975 tax  year
1976 Lax year
1977 tax year

$47 ,925
$60 ,322
$  9 ,155
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)
unt imely- f i led unincorporated business tax returns for the2.  Pet i t ioner

1975, L976 ar.d 1977 tax years on March 26,

Taxable Buslness

1979 showing the fol lowing:
Unincorporated

Income Business Tax Due

1975 tax  year
1976 tax year
1977 tax yeat

3 .  O n  M a r c h  2 4 ,  1 9 8 0 ,

Income Tax Audit Changes for

fol lowing:

-0-
g  7 ,  191
$12 ,  162

the Audit Division issued

the 1975,  1976 and 1977

-0-
$ 395
$ oog
ET6A

a Statement of Personal

tax years showing the

r97 5

$4 ,786 .00
(14 .00 )

w
150 .88
-0-
-0-

3 .77
-0-

m
-0--w
-0-

5 r .79w

L97 6

8 , r24 .95
-0-

2 ,4L3 .62
203 .L2

(240 .00 )
1 0 , 5 0 1 . 6 9
2 , 6 5 2 . 0 0
7  , 8 4 9 . 6 0

-0-
1 , 9 6 1 . 4 9

ffi0-8'

$37 ,525 .00
(5 ,454 .00 )
32 ,07  L  ,0O

3 , r20 .65
543.34

L ,034 .95
-0-
-0-

@
I  ,  604 .  00w

794 .50
42 t . 30

gffi

Unincorporated

r977

Net Adjustment
Taxable Income Previously Stated
Corrected Taxable Income

Tax on Corrected Taxable Income
Minimum Income Tax
New York City Tax
Surcharge 2re%
Less:  Cred i ts
Corrected Tax Due
Tax Previously Computed
Total  Addit lonal Tax Due
Pa)rments Per Albany
Interest
Tota l

4, 0n March 24, 1980, the Audit  Divis ion issued a Statement of

Busl-ness Tax Audit  Changes for the 1975,1976 and L977 tax years showing the

fol lowlng:

2 
to a let ter dated l{ tarch 22, lg7g, Exhibi t  L herein, pet i t ioner wrote

Income Tax Bureau that "( t)he returns would have been f i led earl ler,  but
asked by an Agent of the Bureau to delay fil ing until we met on February
However,  that meeting rras cancel led at hls request.rr

to the
I was
13,  r979 .



Net Adjustment per audlt
Corrected Taxable Income

Tax
Less :  Bus lness  Tax  Cred i t
Corrected Unincorporated Buslness

Tax Due
Unincorporated Business Tax

Previously Conputed
Total  Addit lonal Tax Due
P e n a l t i e s :  6 8 5 ( a )  ( 1 )

6 8 s  ( a )  ( 2 )
6 8 5  ( c )

In te res t

-4-

r97 5

$8 ,  888 .  80
8 ,888 .80

444 .44
26 .39

4 r8 .05

-0--m:65

L97 6

$64 ,643 .00
64 ,643 .00

3 ,232 .15
-0-

r977

$74 ,  000 .  00
74 ,  000 .  00

3 ,  700 .  00
-0-

3 ,232 .15

336 .503

3 , 7 0 0 . 0 0

6 6 9 . 0 0-T3m'd
150 .53
80 .25
30 .40

499  .7  5

2 ,995  , 65
88 .88
71 .11
L7  . 50

7  23 .57140 .00
rotar ffi61-5 ffi TW

5. Both Statements of Audit  Changes described ln Findings of Fact "3" and

tt4tt, 
_ggpg., contain the following remark: rrsince you failed to sign waiver

extending audit  t ime, the above adjustments r{rere made".

6. On Apri l  14, 1980,4 th" Audit  Divis ion issued a Not ice of Def ic i-eney

for the L975,1976 and 1977 taxable years against pet i t ioner showing def lc iencles

in unincorporated business tax as fol lows:

197 5
197 6
r977

Deficiency

$  418 .0s
2 ,995 .65
3 ,03  1  . 00

Penalty

-0-
$ r77 .49
26r . r9

F3E.-ffi

In te res t

$  140 .00
723 .57
499  .7  s

ffim

Total

$ ss8.  os
96 .7  |
91 .94

3 ,
3 ,

5
7
1

T#5
$8 , 46  . 71

3 pett t ioner on his unincorporated buslness tax return for 1976 reported
tax due of $395.00 and the record is unclear concerning thls discrepancy.

4 On December 27, Lg78, pet i t ioner executed. a Consent Fixlng Period of
Linitation Upon Assessment of Personal Income and Unincorporated Business Taxes
extending the period for assessment for the 1975 tax year untLl  Apri l  15, 1980.

$9 ,146.70  is  the  cor rec t  amount .
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7 .  On Apr i l  14 ,  1980,  the  Aud i t  D iv is ion  a lso  issued a  Not ice  o f  Def ic iency

for  the  I975,1976 and 1977 taxab le  years  aga ins t  pe t i t ioner  showing de f ic ienc ies

in personal i .ncome tax as fol lows:

Year Taxing Authori ty Def ic lency

New York  S ta te  $  154.65
N e w  Y o r k  S t a t e  6 , 1 3 3 . 9 8
N e w  Y o r k  C i t y  I , 7 1 5 . 6 2
N e w  Y o r k  S t a t e  2 , 5 3 1 . 9 9
New York  C i ty  562.95a,

$ 1  1 ,  1 0 9 .  1 9 "

In te res t To ta l

$  51 .79  $  206 .44
t , 532 .78  7 ,666 .76

428 ,70  2 ,L44 .32
344 .67  2 ,876 .66
76 .63 -  639 .58

f f i 'w-
$ 1 3 ' 5 3 3 .  7 6  c l a l n e d  d u e ,

r97 5
197 6
r97 6
I g t l
L977

The Audit  Divis ion credited $7g4.508 against the

leav ing  a  " (b )a lance s t i l l  due  (o f )  $12,739.26" .

8. The basis for the al leged 1975 personal income tax def ic iency Lras an

increase o f  $4 ,786.00  in  pe t i t loner rs  1975 New York  ad jus ted  gross  lncone.  The

Audlt  Divis ion had increased pet i t ionerts federal  adjusted gross income by the

f 'N .Y.C.  Bus iness  Tax  I97 I -73 t t  o f  $901.00  and the  r rN.Y.C.  Bus iness  Tax  1974"  o f

$3,885.00 which were taken by pet i t ioner as deduct ions in Schedule C-2 on his

Un i ted  Sta tes  Form 1040 fo r  1975.

The basis for the al leged 1975 untncorporated business tax def lc iency

I^tas the inclusl-on of $12,000.00 in pet i t ionerrs unincorporated busl-ness taxable

income which petitioner contends was an employee salary recel-ved from Swank

Refractor ies Cornpany (hereinaf ter rrswanktt)  .

6"  T h e  p r o p e r  c o m p u t a t i o n  l s  $ 1 1 , 0 9 9 . 1 9 .

7  th "  p roper  computa t ion  is  $2 ,434.57 .

8 Orr December 28, 1978, pet i t ioner remlt ted $1,800.00 to the Income Tax
Bureau for payrnent of unincorporated business taxes for the years at issue
prior to his f i l ing returns for such years on March 26, L979. According to the
Notice of Def ic ierclr  the Audit  Divis ion appl ied $794.50 of that amount to
p e t i t i o n e r t s  t t 1 9 7 7  N Y S  P e r s o n a l  i n c o m e  t a x . . . r r .
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9. The basis for the al leged personal income tax and unincorporated

business tax def ic iencies for 1976 was the disal lowance of var ious business

expenses, includirLg 2/3 of the pet i t ionerfs claimed cleanlng expenses, 2/3 of

h is  expenses  fo r  u t i l i t i es ,  L /3  o f  h is  t rave l  expenses ,  I /2  o f  h is  expenses  fo r

supp l ies ,  2 /3  o f  h is  c la imed deprec la t ion ,  and a l l  o f  h is  bad debt  deduc t lon  o f

$29,193.00. However,  the record does not show that the Audlt  Divis ion conducted

an audit  or invest igat ion as to the relevant facts and circumstances under

which pet i t ioner claiured deduct ions for such business expenses. The Audit

D iv is ion  a lso  lnc luded $12,000.00  ln  pe t i t ioner ts  L976 un incorpora ted  bus iness

taxable income which petitioner contends r^ras an employee salary received from

Swank.

I0. The basis for the al leged personal income tax and unincorporated

business tax def ic iencies for I977 was the disal lowance of var ious business

expenses including legal and professional fees of $25r946.00, 2/3 of.  the

pet i t ioner rs  c lean ing  expenses ,  213 o t  h is  expenses  fo r  u t l l i t i es ,  l /3  o f  h is

t rave l  expenses ,  I l2  o f  h is  expenses  fo r  supp l ies ,  and 2 /3  o f  h is  cLa ined

depreciat ion. However,  the record does not show that the Audit  Dlvis ion

conducted an audit  or lnvest igat ion as to the relevant facts and circumstances

under which pet i t ioner claimed deduct ions for such business expenses. The

Aud i t  D iv is ion  a lso  inc luded $12,313.009 in  pe t i t ioner f  s  I977 un incorpora ted

business taxable income which he claims was an employee salary received from

Swank.

9  Pet i t ioner
l i fe insurance

t e s t i f i e d  t h a t  r r ( t ) h e  $ 3 1 3 ,
p o l i c y  o v e r  $ 5 0 , 0 0 0 . . . r ' .

I  be l ieve,  is  the income cost  of  a
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11. The record does not show any factual basis at the t i rne of the issuance

of the Not ices of Def ic iency for the inclusion of employee salary as descr ibed

in Findings of Fact I t8t t ,  rrgrr  and "10rt ,  supra, in pet l t ionerrs unlncorporated

business taxable lncome.

12. The Audit  Divis ion conceded that the port ion of each def ic iency which

was based on the disal lowance of c leaning expenses, expenses for ut l l l t ies,

depreciat ion, t ravel expenses, and expenses for suppl les should be cancel led.

13. Pet i t toner operated an unincorporated business, Wilder Deem Associates,

which provided financial consulting and management services to instltutions and

businesses. I t  was forned in 1969 as a partnership between pet l t loner and

Warren Deem, and in 1975 became a proprletorshlp owned solely by petitioner.

Pet i t ioner test i f ied that dur ing the tax years at issue, t t the rnain buslness of

Wilder Deem Assoelates hras to assist  a group of investors to purchase some

manufacturing eompanles and to provide consulting and management servi.ces to

the companies, including Swank Refractor ies.t t

L4. Petitioner hras wllling to justify his deductions and the manner ln

which he calculated hls unincorporated business taxable ineome and to make hls

records available to the Audit Division. However, the Audit Dlvision dld not

give petitioner an opportunity to show that his returns rrere eorrect prtor to

the issuance of the Notiees of Deficienclr suprar and it appears from the

record that the Audit Division issued such Notices of Deficlency solely for the

purpose of meeting the period of l i lo i tatLons for assessment of def ic iencies.

15. No auditor from the Audit Dlvision testified at the hearing.

CONCLUSIONS OF LAW

A. That the personal

Chapter  46 ,  T i t le  T  o f  the

income tax imposed by

Administrative Code of

Article 30 of the Tax Law and

the City of New York is by
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i ts om terms t ied into and contains essent ial ly the same provlsions of Art ic le

22 of the Tax Law. Therefore, in addressing the issues presented herein,

unless otherwi-se specif ied, al l  references to part lcular sect ions of Art ic le 22

shal l  be deemed references (though uncited) to the corresponding sect ions of

Art ic le 30 and Chapter 46, Ti t le T of the Adurinlstrat ive Code of the City of

New York.

B. That as noted ln Findings of Fact r t9" and rr10t ' ,  
-W., the Audit

Divis ion fai led to conduct an audit  or lnvest igat ion as to the relevant facts

and circumstances under which pet i t ioner claimed deduct ions for business

expenses. Consequent ly,  there was no factual basis for the dlsal lowance of such

deduct ions as contained in the Not ices of Def ic iency issued on Aprl1 14, 1980.

In addit ion'  as noted in Finding of Fact "14" EWE, the Audlt  Divis lon lssued

the not ices of def lc iency for the sole purpose of procuring an extension of

t ime in which to make a dl f ferent assessment.  Therefore, al though the burden

of proof is upon the pet i t ioner to just l fy his deduct ions and the accuracy of

hi .s tax returns, s ince the Audlt  Divis ion lacked a factual basis for the

issuance of the not ices of def lc iency, i t  inproperly dlsal lowed pet i t ionerrs

deduct ions  o f  $29,193.00  as  a  bad debt  in  L976 and,  o f  $25,946.00  fo r  lega l  and

professional fees in 1977.10 See Brown v. New York State Tax Comrnission, Igg

Misc .  349,  a t f td .  279 A.D.  837,  a f f fd .  304 N.Y.  651 and Mar rer  o f  Joseph Fr te { lg rg

and Jeanet, te Fr iedberg, State Tax Cornmlssion, January 3, 1983.

C. That as noted in Finding of Fact "11t ' ,  supra, s ince the Audit  Divis lon

lacked a factual basis at the t ine of the issuance of the Not ices of DefLclency

10 
As noted in  F inding of  Fact  " I2" ,  here in,  the Audl- t  Div is ion conceded the

val id i ty  of  pet i t ionerrs other  deduct ions for  business expenses.
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for the incluslon of employee salary J-n pet i t lonerts unincorporated business

taxable income, the Audit  Divis ion also improperly inposed unincorporated

buslness tax on such salary.

D. That the issues concerning whether pet i t ioner can substant iate hls

deduct ion for a bad debt and for lega1 and professional fees are moot.

E. That there was an adequate factual basis for the Audit  Divis ion's

determinat ion of a 1975 personal income tax defLciency of $154.65, as noted in

Finding of Fact t t8t ' ,  
-W..

F. That the pet i t ion of Duane E. Wllder is granted to the extent descr lbed

l-n Finding of Factrt l2rr  and Conclusions of Law t 'B" and t 'Crt ,  
S.92g.;  that the

Audit  Divis lon is directed to refund the balance remaining of the $1,800.00

payment urade by pet i- t ioner as descr ibed in footnote t t8t ' r  ggp1g, after subtract ing

any tax def ic iencies plus interest sustained herein; and that,  in al l  other

respec ts ,  the  pe t i t ion  is  den ied .

DATED: Albany, New York STATE TAX COMMISSION

N 0v 2 21983


