
STATE 0F NEI{I YORK

STATE TAX COMMISSION

fn the Matter of the Petition
o f

l / i l l iam S. & Al ice P. Wightman

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
7977 .

AT'FIDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxat ion and Finance, over 18 years of age, and
that on the 22nd day of July,  1983, she served the within not ice of Decision by
cert i f ied mai l  upon l{ i l l iam S. & Al ice P. Wightman, the pet i t ioner in the
within proceedinS, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Wil l iam S. & Al ice P. l ,J ightman
Rua Nereu Ramos, Apto 91
Blumenau, BRAZIT

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exclusive care and cuslody of
the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
22nd, day of JuIy,  1983.

AUTHONIZED TO ADIAINISTER
OA?HS PURSUANI T0 filr IJAIry
SECTION I74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

t{ i l l iam S. & Al ice P. Wightman

for Redeterminat i .on of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Year
1977 .

AtrT'IDAVIT OF MAIIING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, and
that on the 22nd day of July,  1983, she served the within not ice of Decision by
cert ' i f ied mai l  upon Robert  W. l inaberry the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Robert I{. l inaberry
Price, Waterhouse & Co.
One Mony PLaza
Syracuse, NY 13202

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representative
of the pet i t ioner herein and that the address set forth on said wrapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
22nd day of July,  1983.

AUTHORIZED TO ADMINISTER
0ATIIS PL'RSUAIII T0 IAX IAW
SECTION r74



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuLy 22, 1983

Wil l iaur S. & Al ice P. Wightman
Rua Nereu Ramos, Apto 91
Blumenau, BRAZII

Dear Mr. & Mrs. Wightrnan:

P1ease take not ice of the Decision of the State Tax Cornmission enclosed
herewith.

You have now exhausted your right
Pursuant to sect ion(s) 690 of the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
date of this not ice.

of review at the administrat ive level.
Tax law, any proceeding in court to review an
Commission can only be instituted under

Law and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Unit
Building /19 State Campus
Albany, New York 72227
Phone // (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Robert W. linaberry
Price, hlaterhouse & Co.
One Mony Plaza
Syracuse, NY 13202
Taxing Bureau' s Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

WII,IIAM S. LIIGHTMAN AND ALICE P. WIGHTMAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal fncome Tax under Art ic le
22 o f  the  Tax  Law fo r  the  Year  7977.

DECISION

Peti t ioners Wil l iam S. l { ightman and Al ice P lJightman, Rua Nereu Ramos,

Apt .o .  91 ,  B lumenau,  Braz i l ,  f i l ed  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income tax under Art ic le 22 of the Tax Law for the

y e a r  1 9 7 7  ( F i l e  N o .  2 8 9 6 5 ) .

A  smal l  c la ims hear ing  was he ld  be fore  Car l  P .  Wr igh t ,  Hear ing  Of f i cer ,  a t

the  o f f i ces  o f  the  Sta te  Tax  Commiss ion ,  333 East  Wash ing ton  St ree t ,  Syracuse,

New York ,  on  June 18 ,  1981 a t  2 :45  P.M.  Pet i t ioners  appeared by  Rober t  W.

l inaberry,  CPA. The Audit  Divis ion appeared by Ralph J. Vecchio, Esq. (Paul A.

L e f e b v r e ,  E s q . . ,  o f  c o u n s e l ) .

ISSUE

Whether pet i t ioners l rrere domici l iar ies and residents of New York State for

the ent ire year 1977 ,  or did a change of domici le to BraziL occur as of June 1,

1977 .

FINDINGS OF FACT

1.  Pet i t ioners ,  Wi l l iam S.  Wightman and A l ice  P.  Wightman,  f i led  a  New

York State Income Tax Resident Return for 7977 on which they indicated their

period of New York State residence as January 1, 7977 to May 31 ,  7977 .
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2. The Audit .  Divis ion held that a domici le is the place which an individual

intends to be his permanent home. A domici le once establ ished cont inues unt i l

the person moves to a new locat ion with the bona f ide intent of  making his f ixed

and permanent home there. No change of domicile results from a removal to a

new locat ion i f  the intent ion is to remain there only for a l imited t ime, even

though of a relat ively long durat ion. Accordingly,  the Audit  Divis ion held

that pet i t ioners were domici l iar ies of New York State for al l  of  7977 and

taxable as resident individuals on al l  income earned. An adjustment made to

pet i t ioners'  tax return pursuant to sect ion 672(b)(11) of the Tax Law is not at

i ssue.  A  Not ice  o f  Def ic iency  was issued on  December  31 ,  L979 fo r  $11788.29  in

persona l  income tax  p lus  $260.28  in  in te res t ,  fo r  a  to ta l  o f  $2 ,048.57 .

3. Pet i t ioners lef t  New York State in May !977 and sold their  New York

home. Pet i t ioners own a vacat ion home in Fenwick, Connect icut to which they

return periodical ly for nonbusiness purposes.

4. Pet i t ioners moved to Blumenau, Brazi l  in response to business opportun-

i t ies there and leased a home. Pet i t ioners entered Brazi l  under permanent

resident visas. These visas contain no l imitat ion as to stay or employment in

Brazi l .  Pet i t ioner l , / i l l iam S. Wightmanrs employment is indef ini te.

5. Brazi l ian dr iver l icenses were obtained by pet i t ioners and their  New

York State dr iver l icenses were al lowed to expire. An automobi le was purchased

for  use  in  Braz i l .

6.  Pet i t ioners'  wi l l  was changed to conforrn with Brazi l ian law pr ior to

moving to Brazi l .

7.  Pet i t ioners establ ished a bank account in Brazi l  and were subject to

tax as residents of BrazLL.
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8. Pet i t ioner ldi l l iam S. Wightman belongs to the Associat ion Tecnica

Brazi leira de Celulose e Papel,  a nat ional organizat ion of the Brazi l ian pulp

and paper industry.  He is also a committee member of an Engl ish teaching civ ic

organizaLion as wel l  as a member of two social  c lubs in Blumenau, Brazi l .

CONCLUSIONS OF LAW

A. That a ci t izen of one country may acquine a domici le in another

count ry  as  in  Re B lanchardrs  Es ta t .e ,  29  NYS2d 359;  Re Rothsch i ld ,  I48  NYS 368.

One may retain his nat ional i ty and ci t izenship but become domici le in a foreign

counLry  as  in  Re App lebyrs  Es ta te ,  106 NYS2d 294,  a f fd  112 NyS2d 493;  Mat te r  o f

Chadwick 's  L / i11 ,  18L NYS 336.  In  o ther  words ,  to  e f fec t  a  change o f  domic i le ,

natural izat ion in the country a person adopts as his domici le is not essent ial

as  in  S tad tmul le r  v .  M i l le r ,  I7  F2d 732.  In  the  Mat te r  o f  Newcomb,  (192 Ny

238, 250-257),  i t  was determined that the actual acquisi t ion of a residence in

another place plus the present intent to establ ish a new home there was suff ic ient

to  es tab l i sh  domic i le .

In fact,  a change of residence for even a shorL t ime accompanied by a good

fai th intent ion to change the domici le is suff ic ient.  (Uetqqr eI_Xewgernq,

supra .  Gromel  v .  Gromel ,  22  Misc .  2d  33) .  Nor  i s  i t  necessary  fo r  an  ind iv idua l

to  renounce h is  c i t i zensh ip  in  o rder  to  es tab l i sh  a  fo re ign  domic i le .  ( In  Re

App lebyrs  Es ta te ,  106 NYS 2d 294) .

B. That pet i t ioners have sustained their  burden of proof as required by

sec t ion  689(e)  o f  the  Tax  law in  es t .ab l i sh ing  by  a  fa i r  p reponderence o f  a l l

the avai lable evidence that they acquired a foreign domici le in Brazi l .  The

ac ts  o f  pe t i t ioners  a f te r  Uay  31 ,  1977,  when they  took  up  res idence in  the i r

rented home in BxaziL, conf irmed their  stated intent ion to make BraziL their
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domici le.  They completely abandoned their  New York domici le.  They sold their

home,  moved to  Braz i l ,  leased a  home in  Braz i l  and purchased an  au tomobi le .

Pet i t ioner Wil l iam S. Wightman expects his employment to cont inue indef ini tely.

Pet i t ioners  a re  reg is te red  and pay  taxes  in  Braz i l  as  permanent  res idents .  I t

has clear ly been shown that pet i t ioners changed their  domici le and residence in

1977 from New York to BraziL (Matter of  John J. Kenney and Rosemary D. Kenney,

State Tax Commission, September 7, 7979; Matter of  Verna H. Hul l ,  State Tax

Commiss ion ,  November  27 ,  1981;  and Mat te r  o f  Johanna TaL le  Re iss ,  S ta te  Tax

Commiss ion ,  February  18 ,  1981) .

C. That the Audit  Divis ion is directed to recompute the Not ice of

issued on December 31, 7979 al lowing the income and deduct ions as shown

peti t ioners'  return, with the except. ion of the modif icat ion pursuant to

6 1 2 ( b ) ( 1 1 )  o f  t h e  T a x  L a w .

Defic iency

on

sec t ion

D. That the pet i t ion of Ll i l l iam S. Ll ightman and Al ice P. Wightman is

granted to the extent indicated in Conclusion of Law "C" and that,  except as so

granted ,  i s  in  a l l  oLher  respec ts  den ied .

DATED: Albany, New York STATE TAX COMMISSION

JUL 2 2 1983 --B,"al;gM%
PRESIDENT
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