
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Charles F. Wickrnan
and lil l ian ldickrnan AT'T'IDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of personal fncome
& UBT under Art ic le 22 & 23 of the Tax Law for the
Y e a r s  1 9 7 3  &  7 9 7 4 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Charles F. Wickrnan and l i l l ian Wickman, the pet i t ioners in
the within proce"ding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Charles F. Wickman
and l i l l ian Wickman
30 BriarooL Drive
Smithtown, NY 1.1787

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) unaei the exclusive care and cui lody of
the unit .ed states Postar Service within the state of New york.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
4 th  day  o f  February ,  1983.

OATHS PURSUANT TO TAX IJAW
SECTION 174

that the said addressee is the pet i t ioner
forth on said vrrapper is the last known address

AUTHORIZED TO ADMINI



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of
o f

C h a r l e s  F .
and L i l l i an AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
& UBT under Art ic le 22 & 23 of the Tax Law for the
Years  1973 & 7974.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 4th day of February, 1983, he served the within not ice of Decision by
cert i f ied mai l  upon Frederick J.  Ziems the representat ive of the pet i t ioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpa id  wrapper  addressed as  fo l lows:

Freder ick  J ,  Z iems
5 4  N .  C o u n t r y  R d . ,  P . 0 .  B
M i l l e r  P l a c e ,  N Y  1 1 7 6 4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the united states Postal  service within the state of New York.

That.  deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is t .he
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
4 th  day  o f  February ,  1983.

the Pet i t ion

Wickman
Llickman

AUTHORIZED TO ADMIT(ISTER
blrns PURSUANT To TAx r'Alt
SECTION 174



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  4 ,  19B3

Charles F. Wickman
and Li l l ian Wickman
30 Briaroot Drive
Smithtown, NY Il7B7

Dear  Mr .  &  Mrs .  L , i ckman:

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewi th .

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 &.722 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
revi-ew an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice laws and Rules, and must be commenced in
Lhe Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone # (518) 457-207A

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Freder ick  J .  Z iems
5 4  N .  C o u n t r y  R d . ,  P . O .  B
M i l l e r  P l a c e ,  N Y  1 1 7 6 4
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISS]ON

In the Matter of the Pet i t ion

o f

CHARIES F. WICKUAN AND I,IIIIAN WICKMAN

for Redeterrninat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and, 23 of
the Tax Law for the Years 1973 and 1974.

DECISION

Pet i t ioners ,  Char les  F .  I , i i ckman and L i l l i an  Wickman,  30  Br ia roo t  Dr ive ,

Smi th town,  New York  11787,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency

or for refund of personal income and unincorporated business taxes under

Art ic les 22 and 23 of the Tax Law for the years 1973 and 1974 (Fi le No. 24378).

A  smal l  c la ims hear ing  was he ld  be fore  Samuel  Levy ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York ,  on  October  30 ,  1981 a t  9 :00  A.M.  Pet i t ioners  appeared w i th  Freder ick  J .

Z iems,  Esq.  The Aud i t  D iv is ion  appeared by  Ra1ph J .  Vecch io ,  Esq.  (Ange lo

S c o p e l l i t o ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

l{heLher pet i t ioner Charles Wickman was engaged in an unincorporated

bus iness  and,  i f  so ,  was  he  en t i t led  to  a l loca te  income to  sources  ou ts ide  o f

New York on the basis that said income was earned from a regular place of

business without New York State.

F]NDINGS OF FACT

1.  Pet i t ioners ,  Char les  F .  Wickman and L i l l i an  Wickman,  f i led  an  or ig ina l

and amended New York State Income Tax Resident Return for 1973 and a combined

New York State Income Tax Resident Return for 1974. Pet i t ioner Charles F.

Wickman f i led unincorporated business tax returns for 1973 and I974.
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2.  0n  Ju ly  10 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioners  asser t ing  persona l  income tax  o f .  $24.08 ,  un incorpora ted

b u s i n e s s  t a x  o f  $ 1 , 5 8 0 . 1 5  p l u s  i n t e r e s t  o f  $ 4 7 3 . 7 4 ,  f o r  a  L o t a l  o f  $ 2 , 4 7 7 . 9 7 .

The def ic iency in personal income tax was based on an unreported federal  audit

adjustment;  and the def ic iency for unincorporated business tax was based on a

f ield audit ,  which incorporated in part  the federal  audit  adjustments, and held

that total  business income derived by pet i t ioner Charles ldickman as the owner-

opera tor  o f  a  t rac to r  was  sub jec t  to  un incorpora ted  bus iness  tax .

3. 0n January 3, 7977, the Audit  Divis ion received from pet i t ioners a

signed consenL f ix ing the period of l imitat ion upon assessment of personal

income and un incorpora ted  bus iness  taxes  fo r  1973 un t i l  Apr i l  15 ,  1978.

4. Pet i t ioners did not contest the assessment for personal income tax

and,  there fore ,  i t  i s  no t  a t  i ssue.

5. Pet i t ioner Charles F. Wickman is the o$/ner-operator of a tractor which

is  l i censed and based in  Ind iana,  and leased exc lus ive ly  to  A t las  Van-L ines ,

Inc .  (here ina f te r  ' r corpora t ion ' r )  loca ted  in  Evansv i l le ,  Ind iana.

6 .  Pet i t ioner 's  ass ignments ,  p ick -ups  and recordkeep ing  ac t iv i t ies  were

conducted  f rom the  corpora t ion ts  fac i l i t i es  in  Ind iana.

7. Pet i t ioner contends that he f i led unincorporated business tax returns

for the subject years at the suggest ion of his former accountant,  who has since

died. The accountant f i led said returns al though he knew or should have known

that pet i t ioner conducted his operat ion without New York State, and did not

maintain a regular place of business in New York Stat.e fox 1973 and 1974.

CONCTUSIONS OF TAW

A. That pet i t ioner Charles F. Wickman conducted his act iv i ty as an

ohtner-operator ent i rely within the State of Indiana for 1973 and 1974 and was
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not carrying on an unincorporated business in the State of New York. Accordingly,

any income derived therefrom is not subject to the uni-ncorporated business tax

within the meaning and intent of  sect. ion 701(a) of the Tax Law (Matter of the

Pet i t ion  o f  Jean De lus  and Ede l ine  De lus .  S ta te Tax Commission, December 4,

1 9 8 1 ) .

B. That.  the issue of whether pet i t ioner Charles F. Wickman r,ras engaged in

an unincorporated business is rendered moot by Conclusion of Law "A",  supra.

C. That the Audit  Divis ion is hereby directed to modify the Not ice of

Def ic iency  da ted  Ju ly  10 ,  1978,  to  be  cons is ten t  w i th  Conc lus ion  o f  Law, ' rA"

determined hereto; and that,  except as so granted, the pet i t ion is in al l  other

respec ts  den ied .  The Not ice  o f  Def ic iency ,  as  hereby  mod i f ied ,  i s  sus ta ined,

together with such interest as may be lawful ly due and owing.

DATED: Albany, New York STATE TAX COMMISSION

FtB 0 41983 \ ' / ) l,) ,n' \ ,  
r j t , , l lL,  ( '>,_ A_*l

I'J , tr IeFRESTDENT


