
STATE OF NEI{ YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Mende1 & Rima S. White
AFFIDAVIT OF MAIIING

for Redeterminat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Y e a r  1 9 7 5 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Mendel & Rima S. tChite,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
as fo l lows:

Mendel & Rima S. White
2 Forest I { i l I  Dr.
Howel l ,  NJ 0773L

and by deposit inS same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the- exi lusive care and cuitody of
the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the pet i t ioner.

Sworn to before me this
6 th  day  o f  May,  1983.

AUTHORIZED TO INISfM
OAXHS PURSUANT
sEctIoN 174

T0 fAX IrAl?



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY, NEW YORK 122?7

May 6,  1983

Mendel & Rima S. Irlhite
2 Forest  Hi l l  Dr .
Howel1,  NJ 07731

Dear  Mr .  &  Mrs .  L lh i te :

Please take not ice of the Decision of the State Tax Comrnission enclosed
herewith.

You have now exhausted your right of review at the administralive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be comrnenced in the
Supreme Court of the State of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Li t igat ion Unit
A1bany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner I  s Representat ive

Taxing Bureau' s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

fn  the Mat ter  of  the Pet i t ion

o f

mNDEt IHITE and RIMA S. WIIITE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Arluicle 22
of the Tax Law for the Year 1975.

DECISION

Pet i t ioners ,  Mende l  Whi te  and R ima S.  i {h i te ,  2  Fores t  H i l l  Dr ive ,  Howel l ,

New Jersey 07737, f i led a pet i t ion for redetermi-naLion of a def ic iency or for

refund of personal income tax under Art . ic le 22 of the Tax Law for the year 1975

(Fi le t ' to.  26046).

A smal l  c laims hearing was held before AI len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Commission, Two hlor ld Trade Center,  New York,

New York ,  on  November  30 ,  1981 a t  1 :15  P.M.  Pet i t ioner  Mende l  Whi te  appeared

pro  se .  The Aud i t  D iv is ion  appeared by  Ra lph  J .  Vecch io ,  Esq.  (James F .

M o r r i s ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

Whether pet i t ioner Mendel White is properly ent i t led to al locate a port ion

of his income to sources without New York State for certain days, each of which

was worked part ly within and part ly without the state of New York.

FINDINGS OF FACT

1. Pet i t . ioners, Mendel l r rhi te and Rima S. White, t imely f i led a joint  New

York State Income Tax Nonresident Return for the year 1975, whereon Mendel

White (hereinafter pet i t ioner) al located his income to sources within and

without New York State. fn computing such al locat ion, pet i t ioner claimed

twenty-four days worked completely without New York State and 274 days worked
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part ly within ( to the extent of 65 percent) and part ly without ( to the extent

to  35  percent )  New York  S ta te .

2 .  0n  Apr i l  10 ,  1978,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes, wherein i t  held al l  days claimed as having been worked part ly within

and part ly without New York State as fuI l  days worked within New York State.

Addit ional ly,  both pet i t . ioner 's reported total  days worked and the total  days

worked in New York, as adjusted, were reduced by ten, the number of vacat ion

days inadvertent ly omit ted from pet i t ioner 's computed al locat ion schedule.

Based on  sa id  ad jus tments ,  pe t i t ioner 's  a l locaL ion  was de termined to  be  204

days worked in New York State over 228 days worked in the year,  or 89.474

percent  a l locab le  to  New York  S ta te .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was

issued aga ins t  pe t i t ioners  on  November  13 ,  1978 asser t ing  add i t iona l  persona l

income tax  o f  $567.25 ,  p lus  in te res t  o f .  $724.44 ,  fo r  a  to ta l  due o f  $697.69 .

3 .  Pet i t ioner rs  income to  wh ich  the  a l loca t ion  a t  i ssue was app l ied  was

derived from the ZuLLo lumber Divis ion of Tidewat.er Industr ies, Inc.,  Bronx,

New York. Pet i t ioner,  an attorney l icensed to pract ice in both New York and

New Jersey'  was retained by Tidewater Industr ies, Inc. (Tidewater) in January,

7974. He was assigned the t i t te and dut ies of General  Counsel and paid on a

$36 '000.00  annua l  re ta iner  bas is .  H is  du t . ies  cons is ted ,  in  par t ,  o f  d rawing

cont rac ts ,  f i l i ng  l iens  and l i t iga t ing  cour t  cases .

4. Tidewater provided pet i t ioner with an off ice in New York State.

Add i t iona l l y ,  pe t i t ioner  ma in ta ined a  bus iness  o f f i ce  a t  h is  res idence in

Howel l ,  New Jersey .  Such o f f i ce ,  wh ich  pe t i t ioner  contends  was used as  T idewater ts

New Jersey corporate off ice, comprised the ent ire second f loor of the dwel l ing

and contained typing stat ions, desks, a photostat machine and other usual

o f f i ce  fu rn ish ings .
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5 .  Pet i t ioner 's  du t ies  fo r  T idewater  necess i ta ted  work  in  New Jersey .  On

such days that pet i t ioner worked in New Jersey, he was required to personal ly

repor t  to  T idewater 's  New York  o f f i ce  subsequent  to  comple t ion  o f  tha t  day 's

New Jersey  ac t iv i t ies .  The na ture  and ex ten t  o f  pe t i t ioner 's  ac t i v i t ies  fo r

Tidewater required fuI l - t ime devot ion by pet i t ioner.

6. Pet i t ioner argued that.  he is properly ent i t led to al locate to sources

without New York the income attr ibutable to services rendered in New Jersev

during 204 part-ial days.

7. Pet i t ioner submitted a 1975 diary and a schedule drawn therefrom

list ing the matter,  locat ion and act iv i ty engaged in during 142 days worked

part ial ly in New Jersey "on solely New Jersey rnatters 'r .  Fi f ty-six of the

part ial  days pet i t ioner spent at the off ice above his residence in Howel l ,  New

Jersey. Various other New Jersey locat ions were shown for the remaining

eighty-six part ial  days. He test i f ied that each day in New Jersey was "at

minimum, one-half  day".  No documents or records were submitted which would

provide the actual t ime spent in New York and New Jersey for the days worked

par t l y  w i th in  each s ta te .

B. Pet i t ioner terminat.ed his aff i l iat ion with Tidewater on December 4,

r975 .

CONCIUSIONS OF IAW

A. That al though there is some quest ion as to whether pet i t ioner 's

relat ionship with Tidewater was that of  an employee or Lhat of an independent

contractor,  the fact that pet i t ioner was paid on a yearly retainer basis

coupled with his devot ion of fuI I  t ime to Tidewater warrants the use of an

al locat ion method normal ly restr icted to an employee who uses days worked

within and days worked without New York State as the control l ing factor.
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B. That days worked without New York State must be based upon the per-

formance of services which of necessity,  as dist inguished from convenience,

obl igate the employee to out-of-state dut ies in the service of his employer (20

N Y C R R  1 3 1 .  1 6 ) .

C. That pet i t ioner has not sustained the burden of proof required by

sect ion 689(e) of the Tax Law to show that the f i f ty-six part ial  days worked at

the off ice above his Howel l ,  New Jersey residence were so r^ iorked because of the

necessity of his employer rather than pet i t ioner 's convenience or the convenience

of his employer.  Accordingly,  such days are considered as days worked in New

York  Sta te .

D. That whi le some port ion of the remaining eighty-six part ial  days

worked outside of New York State may have been for the necessity of his enployer,

pet i t ioner did not sustain the burden of proof in substant iat ing the amount of

t ime actual ly worked within and without New York State during these part ial

days. Consequent ly,  each such day is considered as a day worked within New

York  Sta te .

E. That the pet i t ioner has not esLabl ished that he is ent i t led to an

al locat ion of his conpensat ion from Tidewater di f ferent from that al lowed by

the Audit  Divis ion.

F. That.  the pet i t ion of Mendel and Rima S. White is hereby denied and the

Not ice  o f  Def ic iency  da ted  November  13 ,  1978 is  susLa ined.

DATED: Albany, New York STATE TAX COMMISSION

MAY 0 6 1983
PRBSIDENT


