
STATE OF NEI' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Benjamin Wexler

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the Year
L 9 7 5 .

That. deponent further says
hereiir and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
7 th  day  o f  October ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the State Tax Commission, over 18 years of age, and that on the 7th
day of 0ctober,  1983, she served the within not ice of Decision by cert i f ied
mai l  upon Benjamin hlexler,  the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

Benj arnin Wexler
9 7 0  E .  7 8 r h  S r .
Brooklyn, NY 17236

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and cuslody of
the United States Postal  Service within the State of New York.

AFFIDAVIT OF MAITING

that the said addressee is the pet i t ioner
forth on said wrapper is the last known address

ftiffH,*tr,tu'i,trTfi



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

October  7 ,  1983

Benjamin Wexler
970  E .  78 rh  S r .
Brooklyn, NY 71236

Dear  Mr .  Wex ler :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausLed your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in the
Supreme Court of the SLate of New York, A1bany County, within 4 months from the
date  o f  th is  no t ice .

fnquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept. Taxation and Finance
Law Bureau - l i t igation Unit
Building l/9 State Campus
Albany, New York 72227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Tax ing  Bureau 's  Representa t ive



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  of  the PetLt ion

o f
:

BENJAMIN I4TEXLER

for Redeterminat ion of a Def ic iency or for
Refund of Personal Incone Tax under Article 22 :
of  the Tax Law for the Year 1975.

:

DECISION

Peti t ioner,  Benjamin Wexler,  97Q East 78th Street,  Brooklyn, New York

11236, f i led a pet i t ion for redeterminat ion of a def lcJ-ency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the year 1975 (Fl le No.

32009)  .

A snal l  c laims hearing was held before James Hoefer,  Hearing Off icer '  at

the off ices of the State Tax Commission, Two World Trade Center,  New York, New

York, on December 8, L982 at 10:45 A.M. Pet i t loner appeared pro se. The Audit

Divis ion appeared by Paul-  B. Coburn, Esq. (Angelo Scopel l i to and Michael

G l t t e r ,  E s q s . ,  o f  c o u n s e l - ) .

ISSUES

I. Whether the Audit  Divis ionts assessment of addlt ional personal income

tax due for the year 1975 on October 2I,  1980 was issued within the statute of

l i rni tat ions for assessment.

II. Wtrether petitioner should be charged penalty and interest if the tax

due referred to ln the foregoing issue is found to be assessed wlthin the

s ta tu te  o f  l in i ta t ions .

FINDINGS OF FACT

1. Pet i t ioner herein, Benjarnin Wexler,  f i led a New York State Incone Tax

Resident Return for the year L975 wherein he reported total  New York lncome of
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$29,392.22. Pet i t ioner signed and mai led the aforementioned return on AprJ- l  9 '

L976, however,  i t  was returned to pet i t ioner by the Unlted States Postal

Service marked t tReturned For Postagerr.  Across the face of the returned envelope

pet i t ioner wrote "I  did put a stamp on.. . t t .  The returned envelope contalning

pet i t ioner 's aforementloned remark and his 1975 New York State income tax

return were remai led in a second envelope postmarked Apri l  26, L976.

2. 0n January 1I,  1980, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioner for the year L975, inposing personal lncome tax due of

$2,950.51. Said tax due was courputed based on an est inated total  income f lgure

of $33,107.00. An est imated total  income f igure was ut i l ized. by the Audlt

D iv is ion  s ince :

t tA search of our f i les fai ls to show a New York State
income tax return f i led under your name or social  securi ty
number. t t

3.  On September 23, 1980, the Audit  Divis ion lssued a Not ice of Addit ional

Tax Due to pet i t loner for the year I975, l rnposing addit ional personal income

tax  due o f  $562.26 ,  p lus  pena l ty  under  sec t ion  685(a) (1 )  o f  the  Tax  Law o f

$ 2 8 . 1 1  a n d  i n t e r e s t  o f  $ 2 1 1 . 2 0 ,  f o r  a  t o t a l  d u e  o f  $ 8 0 1 . 5 7 .  T h e  e x p l a n a t i o n

contained in the af orementloned not ice r^ras as fol lows:

t tunder author izat ion of  Federal  Law (sect ion 6103(d)  of  the
Internal  Revenue Code),  we have received not i f icat ion of
Federal  audi t  changes and the fo l lowing def ic iency is  based
on fa i lure to repor t  such changes.

This s tatement  supercedes our  s tatement  dated January 11,
1980 . . .  wh l ch  has  been  cance l l ed .

Your income tax l iabll i ty has been recomputed to conform
with the Federal  Report  dated January 2,  L978,  ind icat ing
the d isc losure of  unreported in terest  income in the amount
o f  $ 3 , 7 1 5 . 0 0 .  "
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4. Based on the aforementioned Notice of Addit . ional Tax Due, the Audit

Divis ion, on October 21, 1980, issued a Not ice and Denand for Payment of Income

Tax Due to pet i t ioner for t ,he year 1975. The tax, penalty and interest assessed

pursuant to the Not ice and Demand for Payment of Income Tax Due, to wit  $813.73,

was paid by pet i t ioner via his personal check dated November 2, 1980. Pet i t ioner

f i led  a  pe t i t ion  reques t ing  tha t  the  $813.73  be  re funded.

5. 0n January 2, 1978, the fnternal Revenue Service not i f ied pet i t ioner

that i t  proposed to increase the Federal  adjusted gross income reported on his

1 9 7 5  F e d e r a r  i n c o m e  t a x  r e t u r n  b y  $ 3 , 7 1 5 . 0 0 ,  f r o m  9 2 9 , 3 9 2 . 0 0  t o  9 3 3 , 1 0 7 . 0 0 ,

based on  unrepor ted  in te res t  income.  Pet i t ioner  agreed to  the  $3 ,715.00

increase in income as proposed by the Internal Revenue Service, however,  the

exact date of his agreement is not contained in the record. The change in

pet i t ioner 's Federal  taxable income for the year 1975 was not reported by

pel i t ioner to the Audit .  Divis ion.

6. Pet i t ioner argued that in the Statement of Audit  Changes dated January 11,

1980, the Audit  Divis ion asserted that he had not.  f i led a New York State income

tax return for 1975. Pet i t ioner further argued that i t  was not possible to

report  the change in his 1975 Federal  taxable income, to wit  to amend his

return' since one cannot amend sornething which the Audit Division claimed was

al legedly never f i led.

7. Pet i t ioner 's New York State income tax returns for years pr ior to and

subseguent to the year at issue were filed in a timely fashion.

CONCI,USIONS OF IAW

A. That pet i t ioner fai led to properly report  the change made

rnternal Revenue service in his Federar taxable income for the year

accordance with sect ion 659 of the Tax law and 20 NYCRR 153.1

by the

1975 in
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B. That sect ion 683(c) (1) (C) of the Tax Law provldes that the tax nay be

assessed at any t ime i f  t t the taxpayer or employer fai ls to conply with sect ion

six hundred f i f ty-nine in not report ing a change or correct lon increasing hls

federal-  taxable income.. . t t .  That the Not ice and Demand for Payment of Income

Tax Due dated October 21, 1980 was t inely lssued within the meaning and intent

o f  sec t lon  683(c )  (1 )  (C)  o f  the  Tax  Law.

C. That pet i t ionerts 1975 New York State Lncome tax return was t inely

prepared and urai led. Pet l t ionerrs test imony to the effect that the stanp

placed on the nai l ing envelope apparent ly became detached is found bel levable.

Accordingly,  i t  is deemed that pet i t ioner t inely f i led his 1975 New York State

income tax return and, therefore, the penalty asserted pursuant to sect ion

685(a) (1) of  the Tax Law for fai lure to f i le a return on t ime ls cancel led.

D. That there is no provision in Art ic le 22 of the Tax Law which provides

for the waiver of interest.  Accordingly,  pet i t ionerts request to have lnterest

waived must be denied.

E. That the pet i t lon of Benjamin Wexler for refund is granted to the

"Ct', -ry_; that the Audit Division lsextent indicated in Conclusion of Law

dlrected to refund to pet i t ioner the

except as so granted, the pet i t l .on is

DATED: Albany, New York

OcT 0 ? 1983

sun o f  $28.11  p lus  in te res t ;  and tha t '

in al l  other respects denied.

STATE TAX COMMISSION

-  \44
PRESIDENT

SSIONER


