
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

fda Llal lace

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Business
Taxes under Art ic les 22 and 23 of the Tax traw and
New York City Nonresident Earnings Tax under
Chapter  46 ,  T i t le  U o f  the  Admin is t raL ive  Code o f
the  C i ty  o f  New York  fo r  the  Years  1975 and 1976.

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
27 th  day  o f  May,  1983.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
Lhe 27Lh day of May, 7983, he served the within not ice of Decision by cert i f ied
mai l  upon lda l {al lace, the pet i t ioner in the within proceeding, by enclosing a
t rue  copy  thereo f  in  a  secure ly  sea led  pos tpa id  wrapper  addressed as  fo l lows:

Ida  Wal lace
48 Buckingham Ct.
Pomona, NY 10970

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cu i tody  o f
the united states Postal  service within the state of New york.

AT'FIDAVIT OF MAITING

that  the  sa id  addressee is  the  pe t i t ioner
forth on said wrapper is the last known address

OATHS PURSUANT
SECTION I74

INISTER
T0 TAX IJAW



STATE OF NEI,/ YORK

STATE TAX COMMISSION

In the Matter of t .he Pet i t ion
o f

Ida  Wa l l ace

for Redeterminat ion of a Def ic iency or for Refund
of Personal Income and Unincorporated Business
Taxes under Art ic les 22 and 23 of the Tax Law and
New York City Nonresident Earnings Tax under
Chapter 46, Ti tJ-e U of the Administrat ive Code of
the  C i ty  o f  New York  fo r  the  Years  1975 and 1976.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes
of the Department of Taxat ion and Finance, over
the 27th day of May, 1983, he served the within
mai l  upon Joseph Chalf in the representat ive of
p roceed ing ,  by  enc los ing  a  t rue  copy  thereo f  in
wrapper  addressed as  fo l lows:

and says that he is an employee
18 years  o f  age,  and tha t  on
not ice  o f  Dec is ion  by  cer t i f ied

the pet i t ioner in the within
a  secure ly  sea led  pos tpa id

AFFIDAVIT OF MAIIING

Joseph Chalf in
1 1 4  L i b e r t y  S t .
New York, NY 10006

and by  depos i t ing  same enc losed in  a  pos tpa id  p roper ly  addressed wrapper  in  a
(post of f ice or off ic ial  depository) under the exclusive care and cui lody of
the united states Postal  Service within the state of New york.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat. ive of the pet i t ioner.

Sworn to before me this
27Lh day of May, 1983.

AUTHORIZED TO ADM
OTTHS PURSUANT TO
3tc?ron 174

ISTER
TAX IJAW



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

lTay 27, 1983

Ida LIaIIace
48 Buckingham Ct.
Pomona, NY 10970

Dear  Ms.  Wal lace :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your right of review at the administraLive level.
Pursuant to sect ion(s) 690 & 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Law and Ru1es, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice"

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building ll9 State Campus
Albany, New York 12227
Phone / l  (518) 457 -2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Joseph Chalf in
1 1 4  L i b e r t y  S t .
New York, NY 10006
Taxing Bureau' s Representat ive



STATE OF NEh' YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

IDA I{lAttACE

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law and New York City Nonresident Earnings
Tax under Chapter 46, TiLIe U of the
Administrat ive Code of the City of New York
fo r  the  Years  1975 and 1976-

DECISION

Peti t ioner,  Ida Wal lace, 48 Buckingham Court,  Pomona, New York 10970,

f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of personal

income and unincorporated business taxes under Articles 22 and 23 of the Tax

Law and New York City nonresident earnings tax under Chapter 46, Title U of the

Administrat ive Code of the City of New York for the years 1975 and 7976 (Fi le

N o .  2 8 3 5 0 )  .

A smal l  c laims hearing was held before Wil l iam Valcarcel,  Hearing 0ff icer,

at the off ices of the Stat.e Tax Commission, Two World Trade Center,  New York,

New York ,  on  December  3 ,  1981 a t  10 :45  A.M.  and cont inued on  December  29 ,  1981

at  9 :15  A.M.  Pet i t ioner  appeared by  Joseph Cha l f in ,  P .A.  The Aud i t  D iv is ion .

appeared by  Ra lph  J .  Vecch io ,  Esq.  (James F .  Mor r is ,  Esq. ,  o f  counse l ) .

ISSIIES

I .  Whether the audit adjustments were arbitrary, since petit ioner was not

given an opportunity to discuss the adjustments with the auditor.

II .  Whether the audit adjustments were j-ncorrect.
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FINDINGS OF FACT

1. Pet i t ioner,  Ida Wal lace, t imely f i led a 1975 New York State Income Tax

Resident Return. Attached to said return was a 1975 New York State Unincorporated

Business Tax Return. She t imely f i led a 7976 New York State Income Tax Resident

Return. Attached to said return was a 1976 Nonresident Earnings Tax Return for

the City of New York and a 7976 New York State Unincorporated Business Tax Return.

2. Based on a cash avai labi l i ty audit  on January 11, 1979, the Audit

Divis ion issued a Statement of Audit  Changes against pet i t ioner proposing, for

"1 .975,  persona l  income tax  o f  $474.89  and un incorpora ted  bus iness  tax  o f  $212.06 ,

and fo r  1976,  persona l  income tax  o f  $378.61 ,  un incorpora ted  bus iness  tax  o f

$201.91  and New York  C i ty  nonres ident  earn ings  tax  o f  $24.10 .  In te res t  was

applied to all tax amounts. Attached to the Statement of Audit Changes vras a

Schedule of Audit  Adjustments which, among other adjustments, indicated a net

ad jus tment  per  aud i t  fo r  1975 fo r  persona l  income o f  $5 ,131.60 .  Inc luded in

sa id  ad jus tment  I i ras  a  med ica l  expense d isa l lowance o f  $505.00 .  0n  May 29 ,

I979, the Audit  Divis ion issued a Not ice of Def ic iency against pet i t ioner

asser t ing  add i t iona l  tax  due o f  $1 ,291.57 ,  p lus  in te res t  o f  $273.43 ,  fo r  an

a m o u n t  d u e  o f  $ 1 , 5 6 5 . 0 0 .

3 .  Pet i t ioner ,  Ida  Wal lace ,  was  no t  p resent  a t  the  hear ing .  Her  represen-

tat ive argued. that the Not ice of Def ic iency should be cancel led because the

auditor was inexperi-enced, the pet i t ioner was not given an opportunity to

discuss the adjustments with the auditor and the adjustments were arbi trary.

No evidence was submitted to show that the auditor was inexperienced. Pet i t ionerts

representat ive met the auditor 's supervisor on 0ctober 14, 1977 and on Apri l  30,

1981' pet i t ioner 's representat ive attended a conference to discuss the adjustments.

At the conference he was given a copy of some of the auditor 's worksheets. At
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the hearing held on December 3, 1981, pet i t ioner 's representat ive was given al l

of  the auditor 's workpapers. The only adjustment which pet i t ionerts representat ive

showed was in error was the disal lowed medical expense. This was incorrect

because the cash expense was picked up as cash out lay but then disal lowed as a

medical deduct ion.

4. After the hearing, pet i t ionerrs representat ive submitted an I 'af f idavi tr t

f rom lda Wal lace in which she al leged that in 1975 and, 1,976 her son repaid

Ioans she made to him. Pet i t ioner did not appear at the hearing to test i fy

about the loans. No documentary or other evidence was submitted to show that

the loans were made or that they were paid in 1975 and 7976.

CONCTUSIONS OF IAhI

A. That the burden of proof in showing that the Not ice of Def ic iency is

arbi trary and incorrect is upon the pet i t ioner (sect ion 689(e) of the Tax Law

and sect ion U46-39.0(e) of Chaptet 46, Ti t le U of the Administrat ive Code of

the  C i ty  o f  New York) .

B. That pet i t ioner has sustained the burden of proof only in respect to

the  $505.00  med ica l  expense d isa l lowance.  In  a l l  o ther  respec ts ,  the  pe t i t ioner

has fai led to sustain the burden of proof to show that the Not ice of Def ic iency

was arbi trary and incorrect,  s ince pet i t ioner was given ample opportunit ies to

submit evidence to refute the def ic iency and to be at the hearings to test i fy.

C. That the Audit  Divis ion is directed to modify the Not ice of Def ic iency

by al lowing the medical expense deduct ion. In al l  other respects, the pet i t ion



tvtAY 2 7 1983

of Ida hlal lace is denied and the

susta ined.

DATED: Albany, New York

-4-

Notice of Deficiency dated l lay 29, 1979 is

STATE TAX COMMISSION

PRESIDENT


