
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitioa
o f

Morton A. & Grace Waldman
AFFIDAVIT OF MAITING

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of Personal fncome
Tax under Article 22 of the Tax Law for the :
Year  1977 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxation and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mai l  upon Morton A. & Grace Waldman, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securery sealed postpaid wrapper
addressed as  fo l lows:

Morton A. & Grace Waldman
56 Front ier Rd.
Cos Cob, CT 06807

and by depositing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal Service within the State of New York.

That deponenL further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
6th day of May, 1983.

AUTHORIUED IO ADTI
OATUS PUNSUAI{I TO TIX
sEclroN 1.74
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STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Pet i t ion
o f

Morton A. & Grace l .Jaldman
AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the
Year  7977.

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the 6th day of May, 1983, he served the within not ice of Decision by cert i f ied
mail upon Harvey P. Stein the representative of the petitioner in the wiLhin
proceedinS, bY enclosing a true copy thereof in a securely sealed postpaid
wrapper  addressed as  fo l lows:

Harvey P. Stein
25 S.  Gree ley  Ave.
Chappaqua, NY 1051.4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) undei the exl lusive care and cul lody of
the United States Post.al  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that.  the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me this
6th day of  May,  1983.

0ATHS PLIRSUANI fO T$r I'/tw
SECTION 174
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STATE OF NEW YORK
STATE TAX COMM]SSION

ALBANY,  NEW YORK 122?7

May 6,  1983

Morton A. & Grace l,laldman
56 Front. ier Rd.
Cos Cob, CT 06807

Dear Mr. & Mrs. Waldman:

Please take not ice of the Decision of the Stat.e Tax Cornmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding in court  to review an
adverse decision by the State Tax Comrnission can only be inst i tuted uuder
Article 78 of the Civil Practice Laws and Ru1es, ao.d must be comnenced in the
Supreme Court of the State of New York, Albany County, within 4 months from the
date  o f  th is  no t ice .

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
law Bureau - Litigation Unit
Albany, New York 72227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMUISSION

Petit ioner' s Representative
Harvey P. St.ein
25 S. Greeley Ave.
Chappaqua, NY 105L4
Taxing Bureau's Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MORTON A. I,IALDMAN and GMCE I,IALDUAN

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Article 22
of the Tax Law for the Year 1977.

DECISION

Peti t ioners, Morton A. Waldman and Grace Waldman, 56 Front ier Road, Cos

Cob,  Connect icu t  06807,  f i led  a  pe t i t ion  fo r  redeterminat ion  o f  a  de f ic iency  or

for refund of personal income tax under Art ic le 22 of the Tax Law for the year

7977 (Fi le No. 3a672).

A  smal l  c la ims hear ing  was he ld  be fore  A l1en Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York, on July 14, I9B2 at 2:45 P.11. Pet i t ioner Morton A. Waldman appeared

with Harvey P. stein, Esq. The Audit  Divis ion appeared by Paul B. coburn,

E s q . ,  ( I r v i n g  A t k i n s ,  E s q . ,  o f  c o u n s e l ) .

ISSIIE

l{hether days worked

const i tuted days worked

by petitioner Morton A. Waldman at his home

without New York State for income al locat ion

in Connect icut

purposes .

FINDINGS OF FACT

1. Morton A. h,aldman (hereinafLer t 'pet i t ioner")  and Grace Waldman, t imely

f i led a joint  New York State fncome Tax Nonresident Return for the year 7977

whereon pet i t ioner al located 20 percent of his salary income derived from

M o r t o n  A .  L o r i n g ,  D . D . S .  a n d  M o r t o n  A .  I { a t d m a n ,  D . D . S . ,  P . C .  t o  s o u r c e s  w i t h o u t

New York State.
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2 .  0n  May 21 ,  L979,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Aud i t

Changes where in  pe t i t ioner 's  c la imed a l loca t ion  was d isa l lowed on  the  bas is

that ' rDays worked at home are not considered a proper basis for fhe al locat ion

of income to outside New York State.r '  Addit ional ly,  an adjustment was made

increas ing  pe t i t ioner 's  repor ted  mod i f i ca t ion  made pursuant  to  sec t ions  672(b) (7 ) ,

612(b) (B)  and 612(b) (9 )  o f  the  Tax  Lawl  however ,  s ince  sa id  ad jus tment  was

neither raised as an issue nor contested during the hearing, i t  is therfore

deemed not  a t  i ssue here in .  Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued

aga ins t  pe t i t ioners  on  March  13 ,  1980 asser t ing  add i t iona l  persona l  income tax

o f  $ 2 , 0 6 9 . 3 6 ,  p l u s  i n t e r e s t  o f  9 3 3 5 . 7 9 ,  f o r  a  L o t a l  d u e  o f  9 2 , 4 0 5 . 1 5 .

3 .  Dur ing  the  year  a t  i ssue,  pe t i t ioner  was engaged w i th  an  assoc ia te  in

the pract. ice of general  dent istry.  They operated as a professional service

corporat ion and pract iced from an off ice located at 280 Mamaroneck Ave.,  White

P la ins ,  New York .

4. Pet i t ioner worked in the White Plains off ice a fuI I  f ive day work

w e e k .  H i s  d a i l y  h o u r s  l v e r e  f r o m  B : 0 0  A . M .  t o  5 : 0 0  P . M .  o n  o c c a s i o n ,  h e

ar r ived  a  l i t t le  ear l ie r  o r  depar ted  a  l i t t le  la te r .  H is  o f f i ce  hours  were

devoted solely to hands on pat ient dent istry.

5 .  Pet i t ioner 's  c la imed a l loca t ion  was w i th  respec t  to  work  done in  h is

Connect icut home. Such work included diagnost ic workups and X-Ray readings,

recording of pat ient t . reatment plans, submission of insurance forms, draft ing

o f  cor respondence,  reconc i l ing  b i l l s  and invo ices ,  payment  o f  b i l l s  and prepara-

t ion of bookkeeping records and payrol l  tax forms.

6. Pet i t ioner contended that the work performed at his home was done

for the convenience of his employer.  He argued that he was unable to perform

these dut. ies at his White Plains off ice since his off ice space was readi ly
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accessab le  to  pa t ien ts  and employees  and accord ing ly  o f fe red  no  pr ivacy .  A Iso ,

his t . ime spent during the course of a day at the off ice was devoted to dent istry,

leaving l i t t le t ime for him to devote to such other dut ies.

CONCIUSIONS OT LAW

A. That with respect to the earnings of nonresident employees and off icers

any al lowance claimed for days worked outside of the State must be based upon

the performance of services which of necessity ---  as dist inguished from

convenience ---  obl igate the employee to out-of-state dut ies in the service of

h is  employer  (20  NYCRR 131.16)  .

B. That the services performed by pet i t ioner at his Connect icut residence

were  so  per fo rmed a t  sa id  loca t ion  ou t  o f  pe t i t ioner ts  own necess i ty  and

convenience and not by reason of an obl igat ion based on his employer 's necessity

for such services to be performed ouL-of-state. Accordingly,  those days worked

by pet i t ioner at his Connect icut residence const i tuted davs worked within New

York State for income al locat ion purposes pursuant to 
""ct  

ion 632(c) of the Tax

Law and 20  NYCRR 131.16 .  (Mat te r  o f  Gross  v .  S ta te  Tax  Commiss ion ,  62 ,  A .D.2d

1 1 1 7 ) .

C. That the pet i t ion of Morton A. t{aldman and Grace Waldman is denied and

the Notice of Def ic iency dated March 13, 1980 is hereby sustained together with

such addit ional interest as may be lawful ly owing.

DATED: Albany, New York STATE TAX COMMISSION

MAY061983 M


