
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pefition-
of

Siegfried & l igia Vieluf

for Redetermination of a Deficiency or a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Article 22 & 30 of the Tax law for the
Years 1973 -  1976.

That deponent further says
herein and that the address seL
of the petit ioner.

Sworn to before me this
16th day of  Septenber ,  1983.

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over 18 years of age, aad
that on the 16th day of September, 1983, she served the within notice of
Decision by cert i f ied rnail  upon Siegfried & l igia Vieluf, the petit ioners in
the within proceeding, by enclosing a true copy thereof in a sicurely sealed
postpaid wrapper  addressed as fo l lows:

Siegfr ied & L ig ia  Vie lu f
2053 Amsterdam Ave.
New York, NY 10032

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) undei the- exclusive care and cuiiody of
the United States Postal Service vrithin the State of New York.

AITIDAVIT OF UAITING

that the said addressee is the petit ioner
forth on said wrapper is the last known address

OATT-TS PTASUANT IO TAX lAW
sEClrOI{ r.74

AUTHORIUED TO ADMINIS
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STATE OF NEId YORK

STATE TAX COUMISSION

In the Matter of the Petit ion
o f

Siegfr ied & l ig ia  Vie lu f

for Redeterminat. ion of a Deficiency or a Revision
of a Determination or a Refund of NyS & NYC Income
Tax under Art icle 22 & 30 of the Tax Law for the
Years  1973  -  1976 .

AFFIDAVIT OF MAII.ING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department. of Taxation and Finance, over 18 years of age, and
that on the 16th day of September, 1983, she served the within notice of
Decision by cert i f ied mail upon Bernard I. Birnbaum the representative of the
petit ioners in the within proceeding, by enclosing a true copy thereof in a
securely sealed postpaid r i ' rapper addressed as fol lows:

Bernard f. Birnbaum
77 Lowe lane
Tappan, NY 10983

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post. off ice or off icial depository) under the- exi lusive cure and cuitody of
the United States Postal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petit ioner herein and that the address set forth on said wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this

OAIHS PURSUANT T0 TAX I,AW
SECTION I74

day of  September,  1983.

HORIZED TO ADMINI



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

September 16,  1983

Siegfried & Ligia Vieluf
2063 Arnst.erdam Ave.
New York, NY 10032

Dear Lfu. & Mrs. Vieluf :

Please take notice of the Decision of the State Tax Commission enclosed
herewi th.

You have now exhausted your right of review at the adrninistrative level.
Pursuant to section(s) 690 & 1312 of the Tax Law, any proceeding in court to
review an adverse decision by the State Tax Commission- can only be insti tuted
under Art icle 78 of the Civi l  Practice Law and Rules, and must be commenced in
the Supreme Court of the State of New York, Albany County, within 4 months from
the date of this notice.

Inquir ies concerning the computation of tax due or refund al lowed in accordance
wi th th is  dec is ion may be addressed to:

NYS Dept. Taxation and Finance
traw Bureau - l i t igation Unit
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

PetiLioner t s Representative
Bernard I. Birnbaum
77 Lowe Lane
Tappan, NY 10983
Taxing Bureaut s Representative



STATE OF NEI4I YORK

STATE TAX COMMISSION

fn the Mat ter  of  the Pet i t ion

o f

SIEGFRIED VIELIIF AND IIGIA VIEIT]F

for  Redeterminat ion of  a Def ic iency or  for
Refund of Personal Income Taxes under Articles
22 & 30 of  the Tax t raw for  the Years 1,973,  1974
1975  and  7976 .

1 .  S ieg f r i ed  V ie lu f  and

combined New York State Income

Income Tax)  for  the year  7976.

Pet i t ioners,  Siegfr ied Vie luf  and L ig ia Vie luf ,  2063 Amsterdam Avenue,

New York,  New York 10032,  f i led a pet i t ion for  redeterminat ion of  a def ic iency

or  for  refund of  New York State personal  income tax under Ar t ic le  22 of  t } ; ,e

T a x  l a w  f o r  t h e  y e a r s  7 9 7 3 , 7 9 7 4 , 1 9 7 5  a n d  1 9 7 6 ,  a n d  N e w  Y o r k  C i t y  p e r s o n a l

income tax under Ar t ic le  30 of  the Tax t raw for  the year  1976 (Fi le  Nos.  27409

and 27475).

A smal l  c la ims hear ing was held before Al len Caplowai th,  Hear ing Of f icer ,

at  the of f ices of  the StaLe Tax Commission,  Two l {or ld  Trade Center ,  New York,

New York ,  on  November  15 ,  7982  a t  1 :15  P .M.  w i t h  a l l  b r i e f s  t o  be  submi t t ed  by

December 15,  1982.  Pet i t ioners appeared by Bernard I .  B i rnbaum, CPA. The Audi t

D i v i s i on  appea red  by  Pau l  B .  cobu rn ,  Esq .  (Anna  co le l l o ,  Esq . ,  o f  counse l ) .

ISSUE

hlhether  adjustments at t r ibut ing addi t ional  business income to pet i t ioners

for  each of  the years at  issue herein were proper.

FINDINGS OF FACT

DECISION

L ig ia  V ie lu f  ( he re ina f te r  pe t i t i one rs ) ,  f i l ed  a

Tax Resident  Return (wi th New York Ci ty  Personal

Fo r  1975 ,  t hey  f i l ed  a  j o i n t  New York  S ta te
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Income Tax Resident  Return.  Both of  sa id returns were f i led la te.  For

taxable years 1973 and 1974,  there is  no record of  pet i t ioners having f i led

New York State returns.

2.  On February 27,  1979 the Audi t  Div is ion issued two statements of  audi t

changes.  One such statement  was issued to pet i t ioners for  the years 1973,

7974 and 7975.  The other  s tatement  was issued sole1y to pet i t ioner  Siegfr ied

Vie luf  for  the yeax 1976.  Pursuant  to schedules of  audi t  adjustments at tached

thereto,  the 1973 and 7974 def ic iencies e/ere computed,  " f rom informat ion avai l -

able"  s ince the Audi t  Div is ion 's  records indicated that  no tax returns were

f i led for  sa id years.  The 1975 and 7976 def ic iencies were a lso computed based

on " in format ion avai lablerr  s ince pet i t ioners fa i led to submit  in format ion

reques ted .  Pu rsuan t  t o  sa id  schedu les  o f  aud i t  ad jus tmen ts ,  pe t i t i one rs '  t o ta l

New York  i ncome fo r  t he  yea rs  19731  7974 ,1975  and  1976  was  de te rm ined  to  be

$ 9 9 , 0 0 0 . 0 0 ,  $ 1 1 0 ' 0 0 0 . 0 0 ,  $ 1 1 0 , 4 0 O . 0 0  a n d  $ 1 2 7 , 3 2 0 . 0 0  r e s p e c t i v e l y .  A c c o r d i n g l y ,

two  no t i ces  o f  de f i c i ency  l ve re  i ssued  on  Ap r i l  13 ,  7979 .  One  such  no t i ce ,  wh i ch

was issued against  both pet i t ioners here in,  asser ted New York State personal

i n c o m e  t a x  o f  $ 4 I 1 6 2 9 . 0 0  f o r  t h e  y e a r s  7 9 7 3 , 1 9 7 4  a n d  1 9 7 5 ,  i n t e r e s t  o f  $ 1 3 1 3 3 3 . 1 5 ,

a n d  p e n a l t i e s  o f  $ 1 6 r 1 2 3 . 0 0 ,  f o r  a  t o t a l  d u e  o f  $ 7 1 , 0 8 5 . 1 5 .  T h e  o t h e r  n o t i c e

was i -ssued sole ly  against  pet i t ioner  Siegfr ied Vie luf  for  the year  7976 and

asse r ted  New York  S t .a te  and  New York  C i t y  pe rsona l  i ncome tax  o f  $221269 .OA,

i n t e r e s t  o f  $ 3 , 7 7 5 . 2 6 ,  a n d  p e n a l t y  o f  $ 1 , 1 1 4 . 0 0 ,  f o r  a  t o t a l  d u e  o f  $ 2 7 , 1 5 8 . 2 6 .

3.  On October 9,  1981 the Audi t  Div is ion reduced the tax def ic iencies

he re i . n  t o  $1 ,069 .00  fo r  t he  yea rs  7973 ,  7974  and  1975  and  $193 .00  fo r  L976 .

Pena l t i es  l ve re  asse r ted  fo r  a l l  yea rs  pu rsuanL  to  sec t i ons  585 (a ) (1 )  and

685(a)(2)  of  the Tax Law for  fa i lure to f i le  and/or  t imely f i le  the returns

and fa i lure to pay the tax determined to be due respect ive ly .  Said rev ised
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def ic iencies were based on adjustments made for  each year  at  issue for  "Addi-
t i ona l  Bus iness  Income ' r  o f  $5 r2OO.00  fo r  each  o f  t he  yea rs  1973 ,7974  and
L975 ,  and  $21600 .00  fo r  7976 .  Sa id  ad jus tmeu ts  resu l t ed  f rom a  cosL  o f  l i v i ng
analys is  computed as fo l lows:

Food
Clothing & Upkeep
Personal  Care
U t i l i t i es
Household Suppl ies
Read ing  Ma te r i a l ,  Educa t i on ,  e t c .
Contr ibut ions
Transportat ion
Telephone
Interest  Expense
Car Expenses
Weekly Cash L iv ing Expenses
Annual  Cash L iv ing Expenses
Plus Annual Rent Expense
Tota1 Cash l iv ing Expenses

The amounts assigned for the various

on  fam i l y  s i ze .

4 .  Cash  ava i l ab le  f o r  each  o f

as t tAddi t ional  Business Incomerr ,  was

Cash L iv ing Expenses
Less Cash Avai lable
Addi t ional  Cash Needed For l iv ing

5 .  Pe t i t i one rs  had  no  pe rsona l

$  2 2 9  . o O  $  2 4 4 . 5 0
$ 1 1 , 9 0 8 . 0 0  $ 7 2 , 7 7 4 . O O

2 , 5 2 O  . O O  ( $ 2 1 0 X 1 2 )  2 , 7 7 2 . O O  ( $ 2 3 1 X 1 2 )
s  1 4 . 4 2 8  .  0 0  S  1 5  .  4 8 6  .  0 0: :

cash l iv ing expenses were est imated based

computed as fol lows:

1973,  1974,  1975 L976
$ 1 4 , 4 2 8 . 0 0  $ 1 5 , 4 8 6 . 0 0

9 , 2 3 5 . A O  1 2 , 8 7 6 . . 0 0
$_l-193-_00 $_2._6lo-_0q

savings or  checking accounts dur ing the

1973,  7974 & 7975
WEEKIY AMOI]NTS

I  1 0 0 . 0 0
2 5  . 0 0

8 . 0 0
5  . 0 0
4 . O O

2 5 . 0 0
8 . 0 0' l .2.oo

3 . 0 0
2 0 . 0 0
1 9 . 0 0

7976
I'IEEKIY AUOIINTS
$  1 1 0 . 0 0

2 8 . 0 0
9 . 0 0
6 . 0 0
4 . 5 0

2 5  . 0 0
8 . 0 0

7 2 . O O
3 . 0 0

2 0 . o 0
1 9 . 0 0

the  years  7973,  L974 and 1975 was $9 ,235.00

der i ved  so le l y  f r om wages .  Cash  ava i l ab le  f o r  7975  was  912 ,876 .00  de r i ved  f rom

wages and renta l  property .  Addi t ional  cash needed for  l iv ing,  which was t reated

years at  issue and no addi t ional  sources of  income were d isc losed dur ing the

aud i t .

6. During the years at issue pet i t ioners owned and operated Cina Meat

Produc ts ,  Inc . ,  a  sausage produc ing  bus iness  loca ted  a t  2063 Ansterdam Avenue,

New York City.
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7.  Pet i t ioner  Siegfr ied Vie luf  submit ted an af f idavi t  wherein he stated

in per t inent  par t  that :

( a )  They  d id  no t  make  cha r i t ab le  con t r i bu t i ons  o f  $8 .00  pe r
week .

(b)  They d id not  own a car  or  house dur ing the years at  issue
and accordingly ,  they d id not  incur  any re lated in terest
exPenses .

( c )  They  pa id  ren t  o f  l ess  t han  $100 .00  pe r  mon th  t h rough  l a te
1975 when they moved and star ted paying renL of  $105.00 per
month.

(d )  A  ren t  check  o f  $210 .00 ,  wh i ch  was  used  on  aud i t  t o  compu te
thei r  renta l  expenses,  represented a two month secur i ty
depos i t .

(e)  They spent  less than $6.00 per  week for  Lransportat ion
expenses .

8 .  Many  o f  pe t i t i one r r s  c l a ims  i n  sa id  a f f i dav i t  a re  con t rad i c ted  by

documentary ev idence as fo l lows:

(a)  Pet i t ioners '  1975 Federal  and New York State returns show a deduct ion

cla imed for  cash contr ibut ions of  9622.00.

(b )  Pe t i t i one rs r  Fede ra l  Schedu le  E  fo r  1976  shows  they  pa id  $1 ,72O.92  i n

mortgage interest  on renta l  property  purchased in I974.

(c)  Pet i t ioners '  Federal  Schedule E for  1976 shows a deduct ion for

au tomob i l e  expenses  o f  $540 .00 .

9.  Pet i t ioners submit ted a statement  f rom the super intendent  of  one of

t he  bu i l d i ngs  whe re  they  l i ved  where in  i t  was  s ta ted  Lha t ' r r en t  was  $105 .00  a

month in  the years 1975 to 1978."  Holvever ,  th is  s tatement  was not  notor ized

and  made  no  spec i f i c  r e fe rence  to  pe t i t i one rs .

10.  Pet i t ioners had four  chi ldren which thev c la imed res ided in Lhe Dominican

Republ ic  unt i l  mid 1973.  A ' rgreen card"  *""  
"ubr t t ted 

ev idencing that  one son,

Heinz Siegfr ied Vie luf ,  was admitLed to the Uni ted States on JuIy 20,  7973.
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No substant ia l  ev idence was submit ted indicat ing that  pet i t ioners '  o ther

chi ldren entered the Uni ted States s imul taneouslv.

11.  Pet i t ioners submit ted documentat i -on ev idencing that  Mrs.  Vie luf  received

a  g i f t  o f  $61500 .00  f rom he r  f a the r  on  March  3 ,  7975 .

12.  Pet i t ioners submit ted documentat ion ev idencing that  Mrs.  Vie luf  inher i ted

$ 1 5 1 0 0 0 . 0 0  f r o m  h e r  f a t h e r r s  e s t a t e  o n  J u l y  2 8 ,  1 9 7 6 .

13.  Pet i t ioner  Siegfr ied Vie1uf  had New York State income tax of  $63.00

wi thheld f rom his  wages dur ing 7973.  Credi t  for  th is  wi thhold ing tax was not

g iven in the computat ion resul t ing in  the rev ised def ic iency.

CONCLUSIONS OF LAI{

A.  That  the personal  income tax imposed by Ar t ic le  30 of  the Tax Law is ,

by i ts  o l . ln  terms,  t ied in to and conta ins essent ia l ly  the same provis ions as

Art ic le  22 of  the Tax Law. Therefore,  in  addressing the issues presented

he re in ,  un less  o the rw ise  spec i f i ed ,  a l l  r e fe rences  to  pa r t i cu la r  sec t i ons  o f

Ar t ic le  22 shalL be deemed references ( though unci ted)  to corresponding sect ions

o f  A r t i c l e  3 0 .

B.  That  based on the addi t ional  sources of  income establ ished for  the

yea rs  1975  ($6 ,500 .00 )  and  1976  ($15 ,000 .00 )  t he  ad jus tmen ts  made  fo r  "Add i t i ona l

Bus iness  Income i l  f o r  sa id  yea rs  o f  $5 r2O0 .00  and  $2 ,600 .00  respec t i ve l y  a re

he reby  cance l l ed .

C.  That  pet i t ioners have fa i led to susta in thei r  burden of  proof  requi red

pursuant  to sect ion 689(e)  of  the Tax law to show that  thei r  cash l iv ing expenses

were less than the amounts used in comput ing the cost  of  l iv ing analys is  or

that  they had addi t ional  uncredi ted sources of  income for  1973 and 1974.  Accord-

i ng l y ,  t he  ad jus tmen ts  f o r  "Add i t i ona l  Bus iness  fncomer to f  $5 r2O0 .00  fo r  each

of  the years 7973 and 7974 are hereby susta ined.



- 6 -

D.  That  pe t i t ioner  S ieg f r ied  V ie lu f  i s  to  be  g iven c red i t

s ta te  persona l  income tax  w i thherd  o f  $63.00  fo r  the  year  1973.

E. That the pet i t ion of Siegfr ied Vieluf and Ligia Vieluf

the extent provided in Conclusions of Law "B" and "Dt '  supra, and

granted  sa id  pe t i t ion  is ,  in  a l l  o ther  respec ts ,  den ied .

for New York

is granted

accept  as

to

S O

F.  That  the  Not ice  o f  Def ic iency  issued Apr i l  13 ,  1979 w i th  respec t  to

the  years  1973 '  1974 and 1975 is  to  be  ad jus ted  to  conform to  the  dec is ion

rendered herein.

G. That.  the Not ice

the year 1976 is hereby

DATED: Albany, New York

SEP 1 6 1983

of  Def ic iency  issued fu r i1  13 ,  1979 w i th  respec t  to

c a n c e l l e d .

STATE TAX COMMISSION

PRESIDENT

COMMISS


