
STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

Stephen Vickers

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax law for the Year
1 9 7 6 .

AFFIDAVIT OF MAITING

State of New York )
S S .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th  day  o f  December ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Stephen Vickers, the pet i t ioner in the within proceeding,
by enclosing a true copy thereof in a securely sealed postpaid wrapper
addressed as  fo l lows:

Stephen Vickers
21 Greenvi l le  Rd.
Sca rsda le ,  NY 10583

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and cusLody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the pet i t ioner
herein and that the address set forth on said wrapper is the last known address
of  the  pe t i t ioner .

Sworn to before me this
20 th  day  o f  December ,  1983

Authorized to administer oaths
pursuant to

(/|b,



STATE OF NEW YORK

STATE TAX COMMISSION

n t Matter of the
o f

t i t ion

Stephen Vickers

for Redeterminat ion of a Def ic iency or Revision
of a Determinat ion or Refund of Personal Income
Tax under Art ic le 22 of the Tax Law for the year
r976 .

AFFIDAVIT OF MAIIING

State of New York ]

County of Albany ]  
t t '  '

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
20th  day  o f  December ,  1983,  he  served the  w i th in  no t ice  o f  Dec is ion  by
cert i f ied mai l  upon Robert  T. Gradovi l le,  the representat ive of the pet i t ioner
in the within proceedinS, by enclosing a true copy thereof in a securely sealed
postpa id  h , rapper  addressed as  fo l lows:

Robert T. Gradovil le
K leban  &  Samor ,  P .C .
2425 Post  Rd.
Southpor t ,  CT 06490

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said v/rapper is the
Iast known address of the representat ive of the pet i t ioner.

Sworn to before me this
20 th  day  o f  December ,  1983.

thor ized to administer oaths
pursuant



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 122?7

December 20,  1983

Stephen Vickers
21 Greenvi l le  Rd.
Scarsdale,  NY 10583

D e a r  M r .  V i c k e r s :

P lease take  no t ice  o f  the  Dec is ion  o f  the  Sta te  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  690 & 1312 o f  the  Tax  law,  a  p roceed ing  in  cour t  to
review an adverse decision by the State Tax Commission may be inst i tuted only
under Art ic le 78 of the Civi l  Pract ice Law and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerni-ng the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - l i t . igat ion Unit
Bui lding / /9,  State Campus
Albany, New York 12227
Phone / l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner 's  Representa t ive
Rober t  T .  Gradov i l le
K l e b a n  &  S a m o r ,  P . C .
2425 Post  Rd.
Southport ,  CT 06490
Taxing Bureau' s Representat ive



STATE O' * ' 'O*

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

STEPI{EN VICKERS

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Art ic les
22 and 30 of the Tax law for the Year 7976.

DECISION

Peti t ioner,  Stephen Vickers ,  27 Greenvi l le Road, Scarsdale, New York

10583, f i led a pet. i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law and New York City personal

income tax under Art ic le 30 of the Tax law for the year 1976 (Fi Ie No. 23443).

A  fo rmal  hear ing  was he ld  be fore  Dan ie l  J .  Rana l l i ,  Hear ing  0 f f i cer ,  a t

the off ices of the State Tax Commission, Two l{or ld Trade Center,  New York, New

York ,  on lTay  24r  1983 a t  1 :45  P.M.  Pet i t ioner  appeared by  K leban & Samor ,  P .C.

(Rober t  T .  Gradov i l le ,  Esq. ,  o f  counse l ) .  The Aud i t  D iv is ion  appeared by

J o h n  P .  D u g a n ,  E s q .  ( M i c h a e l  G i t t e r ,  E s q . ,  o f  c o u n s e l ) .

ISSUES

I. Whether,  dur ing the year 7976, pet i t ioner rrras domici led in New York

and ei ther maintained a permanent place of abode in New York, maintained no

permanent place of abode elsewhere, or spent in the aggregate more than thir ty

days  in  New York  and was thus  a  res ident  ind iv idua l  under  sec t ions  605(a) (1 )

a n d  1 3 0 5 ( a ) ( t )  o f  t h e  T a x  L a w .

II .  Whether,  i f  pet i t ioner was a nonresident of New York in 1976, the

a l loca t ion  o f  days  worked in  and ou t  o f  New York  as  c la imed on pe t i t ioner 's  New

York St.ate and New York Citv nonresident income tax returns was correct.
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FINDINGS OF FACT

1.  Pet i t ioner ,  s tephen v ickers ,  a  p ro fess ionar  hockey  prayer ,  f i red  a

1976 New York State Income Tax Nonresident Return and a 1976 New York Citv

Nonresident Earnings Tax Return.

2 .  0n  June 9 ,  1978,  the  Aud i t  D iv is ion  issued a  Not ice  o f  Def ic iency

aga ins t  pe t i t ioner  in  the  amount  o f  $3 ,276.81 ,  p lus  pena l ty  and in te res t  o f

$ 1 , 1 8 8 . 8 3 ,  f o r  a  t o t a l  d u e  o f  $ 4 , 4 6 5 . 6 4  f o r  t h e  y e a r  1 9 7 6 .  A  s t a t e m e n t  o f

Audit  Changes issued January 30, 1978 explained that pet i t ioner was being

considered a resident of New York State for the ent ire year and his tax l iabi l i ty

was recomputed accordingly.

3 .  Pet i t ioner  was born  in  Toronto ,  Ontar io ,  Canada.  He has  a lways  been a

Canadian ci t izen and cont inued to retain his Canadian ci t izenship as of the

date of the hearing. The New York Rangers hockey team drafted pet i t ioner in

1971 and he  jo ined the  team in  7972.  Pet i t ioner 's  v isa  a l lowed h im to  work

only during the hockey season; therefore, he took winter leases from September

through Apri l  in At lant ic Beach, New York. At the end of the season, he would

vacat ion in Flor ida with teammates and then would return to his parents'  home

in canada, where he and his two younger brothers cont inued to l ive.

4. For the 1975-1976 season, pet i t ioner took a furnished apartment at 81

Er ie ,  A t lan t ic  Beach.  The season ended a f te r  the  f i rs t  week in  Apr i l  and

pet i t ioner went to Miami for three weeks. Pet i t ioner returned to New York for

three days and then returned to Canada so that he would be home for Mother 's

Day on May 9, 1976. Pet i t ioner would general ly try to be back in Canada by

t lay 7 or May 8 because several  large family bir thday part ies were held at this

t ime. During July and August,  pet i t ioner stayed at his parents'  cottage where

he would do condit ioning exercises in order to be in good physical  condit ion
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for the upcoming season. Since his father was a f i reman with six chi ldren,

pet i t ioner would contr ibute f inancial ly to help with household expenses at his

parents '  home.

5. fn September of 7976, pet i t ioner leased an apartment in Manhattan for

Lhe 7976-1977 season. The term of the lease was one year because that was the

only period avai lable in Manhattan, al though pet i t ioner intended to return to

Canada at the end of the season as he always did. Pr ior to taking the Manhattan

apartment, petitioner had always rented furnished apartments because he owned

no furni ture. The Manhattan apartment was unfurnished however,  and pet i t ioner

had to buy his own furni ture for i t .  At the end of the season, pet i t ioner kept

the apartment because he wanted to l ive in Manhattan during the next season. In

YIay 1977, pet i t ioner again returned to Canada and lef t  the Manhattan apartnent

vacant.  Pet i t ioner retained the same apartment unt i l  May of 1980.

6 .  Dur ing  1976,  pe t i t ioner  had a  Canad ian  dr iver ' s  l i cense.  He d id  no t

obtain a New York dr iver 's l icense unt i l  7979 afLer he had become a permanent

res ident .  In  May o f  1976,  pe t i t ioner  bought  a  car  in  New York  S ta te  because i t

was cheaper than in Canada and he had the car registered in New York. In 1979,

pet i t ioner became engaged to and marr ied his wife,  a New York resident.  At

that t i rne, pet i t ioner obtained a permanent resident visa so that he could l ive

and work in New York for the ent ire year.

7 .  0n  h is  1976 nonres ident  reLurn ,  pe t i t ioner  a l loca ted  days  in  and ou t

o f  New York .  The Aud i t  D iv is ion  re jec ted  sa id  a l loca t ion .  A t  the  hear ing ,

pet i t ioner submitted evidence of the number of games played in and out of New

York during 1976. Upon review of said evidence, the Audit  Divis ion conceded

that the correct and equitable al locat ion should be based on a fract ion with

the total number of games played as the denominator and the ganes played in New



York State as

games played

pet i t ioner .
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the numerator,  or 47 over 93 and for New York

in New York City as the numerator,  or 42 over

Dur ing  1976,  pe t i t ioner  spent  154 days  in  New

City  purposes,  the

93 as submitted by

York  S ta te .

CONCTUSIONS OF tAW

A .  T h a t  2 0  N Y C R R  I 0 2 . 2 ( d ) ( 2 )  p r o v i d e s  t h a t :

"a domici le once establ ished cont inues unt i l  the person in quest ion
moves to a new locat ion with the bona f ide intent ion of making his
f ixed and permanent home there. No change of domici le results from a
removal to a new locat ion i f  the intent ion is to remain there onlv
fo r  a  l im i ted  t ime.  "

B .  That  r ' [ t ]he  tes t  o f  in ten t  w i th  respec t  Lo  a  purpor ted  new domic i le

has been stated as rwhether the place of habitat ion is the permanent home of a

person, with the range of sent iment,  feel ing and permanent associat ion with i t '

(c i tat ion omit ted).  The evidence to establ ish the required intent ion to effect

a  change in  domic i le  must  be  c lear  and conv inc ing . "  (Bodf ish  v .  Ga l lman,  50

A.D.2d 457) .  "To  change one 's  domic i le  requ i res  an  in ten t  to  g ive  up  the  o ld

and take up the new, coupled with an actual acquisi t ion of a residence in the

n e w  l o c a l i t y . "  ( I 4 . ) .

C. That inasmuch as pet i t ioner had spent his ent i re l i fe,  up to the t ime

he was drafted by the Rangers, in Canada, and since he retained his Canadian

cit izenship, came to New York only to play hockey on a special  l imited visa,

retained close t ies to his family in Canada, cont inual ly returned to Canada

from year to year,  and f inancial ly assisted in maintaining the Canadian household,

he clear ly demonstrated an intent t .o retain his Canadian domici le.  There is no

clear and convincing evidence that pet i t ioner intended to take up New York as

his permanent domici le in 7976. The fact that pet i t ioner took a ful l -year

lease on a Manhattan apartment because he could not f ind a seasonal apartment
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fal ls short  of  demonstrat ing an intent to become a domici l iary of New York

State and New York City.

D.  That  sec t ions  605(a) (2 )  and 1305(a) (2 )  o f  the  Tax  Law def ine  a  res ident

individual,  in pert inent part ,  as one who is not domici led in New York State or

New York City and spends in the aggregate more than one hundred eighty-three

days of the t .axable year in the state or ci ty.  Inasmuch as pet i t ioner was not

domici led in New York State or New York City and spent only 154 days in the

state or ci ty dur ing 7976, he was a nonresident for the taxable year 7976 and

pet i t ioner 's  a l loca t ion  o f  income shou ld  be  mod i f ied  in  accordance w i th  the

f rac t ions  se t  fo r th  in  F ind ing  o f  Fac t  t '7 t ' ,  supra .

E. That the pet i t ion of Stephen Vickers is granted to the extent indicated

and the  Not ice  o f  Def ic iency  issued June 9 ,  1978 is  to  be  mod i f ied  in  accordance

wi th  Conc lus ion  o f  Law "D ' t  above.

DATED: Albany, New York STATE TAX C0MMISSI0N

trrU 2 0 1gB3


