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Dear  Mr .  &  Mrs .  Tu lumel lo :

Please take not ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 &, 722 of the Tax Law, any proceeding in court  to
review an adverse decision by the StaLe Tax Commission can only be inst i tut .ed
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Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
t+ i th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Building 119 State Campus
Albany, New York 12221
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

Peti t ioner '  s Representat ive
Haro ld  T .  Boreanaz
Boreanaz, Nemoyer and Baker
736 Br isbane B ldg .
Buf fa lo ,  NY 14203
Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

SAU J. TUIIX{ELLO and SANTINA TUIUMELLO

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income and Unincorporated
Business Taxes under Art ic les 22 and 23 of the
Tax Law for the Years 1973 through 1977.

DECISION

Peti t ioners, Sam J. Tulumel lo and Sant ina Tulumel lo,  I37 Gasl ight Trai l ,

Wi l l iamsvi l le,  New York 14227, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of personal income and unincorporated business taxes

under Articles 22 and 23 of the Tax Law for the years 7973 through 7977 (File

N o .  3 0 6 5 3 )  .

A formal hearing was held before Dennis M. Gal l iher,  Hearing Off icer,  at

the off ices of the State Tax Commission, 65 Court  Street,  Buffalo,  New York,

on Jury 16, 7982 at 9:00 A.M. Pet i t ioner appeared by Boreanazr.  Nemoyer and

Baker ,  Esqs .  (Haro ld  J .  Boreanaz,  Esq. ,  o f  counser ) .  The Aud i t  D iv is ion

appeared by  Pau l  B .  coburn ,  Esq.  (Pat r i c ia  L .  Brunbaugh,  Esq. ,  o f  counse l ) .

ISSUE

Whether funds in excess of funds available to petitioners from documented

sources '  as revealed by a source and appl icat ion of funds audit  perforned by

the Audit  Divis ion, const i tuted funds which should have been reported by

pet i t ioners as income subject to tax during the years 1973 through 1977.
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FINDINGS OF TACT

1. Pet i t ioners, Sam J. Tulumel lo and Sant ina Tulurnel lo,  husband and wife,

t imely f i led New York State income tax resident returns on Form IT-201 for

the years 7973, 1974 and 7975, and Form 7T-20I/208 for the years 1976 and 7917.

Attached to each of pet i t ioners'  1976 and 1977 returns, respect ively,  was a

New York State Unincorporated Business Tax Return (Form IT-202).

2. As the result  of  a f ie ld audit ,  the Audit  Divis ion issued to pet i t ioners

a  to ta l  o f  seven (7 )  no t ices  o f  de f ic iency ,  each o f  wh ich  was da ted  Apr i l  11 ,

1980' assert ing addit ional tax due (plus penalty and interest computed to

A p r i l  1 1 ,  1 9 8 0 )  a s  f o l l o w s :

Per iod Notice Number Addit ional Tax Penalty/fnterest

$2 ,3L4 .26
7 ,372 .26

690 .78
18 .07

1  ,  401  .59
2 .47

897 .654 , r19  . 96
$J8-.!19*J9 $6,53ru8

3. Four (4) statenedts of audit  changes attached to the above

def ic iency showed the conputat ion of the addit ional tax asserted as

indicated that the basis for such assert ion was an audit  performed

Division ut i l iz ing a source and appl icat ion of funds analysis.

4. The addit ional tax asserted as due from pet i t ioners included both

personal income tax and unincorporaLed business tax and, as specif ied by the

Audit  Divis ionrs answer to pet i t ioners'  perfected pet i t ion, was computed on the

basis of jo int  or separate reports for pet i t ioners, with the computat ion

result ing in the lower amount of tax being asserted as due, as fol lows:

1 
Nori .u Number A8003090713, incorrect ly addressed to pet i t ioner Sant ina

Tulumel lo,  pertains to pet i t ioner Sam J. Tulume11o.

7973
7973,  1974
r975
7975
797 5
1976
r977

ABo0309o7 1 1 1
A80030907 13 '
A8003090721
48003090722
A8003090731
48003090732
A8003090733
GA--

$  4 ,786 .  15
2 ,710  . 41
1  , 780 .95

46 .58
4 ,627 .58

8 .  16

Total

$  7  ,  100 .41
4 ,022 .67
2 ,471  . 73

64 .55
6 ,029 . r7

10 .63
-  5 ,017 .61
s2a,lJ6-_97

not ices  o f

due, and

by the Audit



Year
Unincorporated

Business Tax

$  1  , 210 .94
\ , 499  . 47

7s7 .46
1  , 5  14 .  95

sr ,ozg.+g
3 ,77_2 .63

$2 ,020 .  30
2 ,765_ .85

2 ,691 .74
sl-aL_8g

r973
197 4
19  75
797 6
7977
f o ta f

5. The port ions of the above def ic iencies pertaining to the unincorporated

business taxes at issue are asserted only against pet i t ioner Sam J. Tulumel lo

and not agdinst pet i t ioner Sant ina Tulumel lo.

6 .  On March  13 ,  1979,  pe t i t ioners  executed  a  consent  a l low ing  persona l

income tax and/or unincorporated business tax, for the year ended December 31,

7975 '  to  be  assessed a t  any  t ime on  or  be fore  Apr i l  15 ,  1980.  On December  5 ,

7979,  pe t i t ioners  execu led  a  second consent  a l low ing  assessment  o f  sa id  taxes ,

for the years ended December 31, 1975 and December 31, 1976, at any t ime on or

be fore  Apr i l  15 ,  1981.  No issue as  to  the  t ime l iness  o f  any  o f  the  asser ted

def ic ienc ies  was ra ised a t  the  hear ing .

7. During the years at issue, pet i t ioner Sam J. Tulumel lo operated a

retai l  produce store out of rented premises located aL 433 Niagara Street,

Buf fa lo ,  New York .  Th is  s to re ,  known as t tFarmer ts  Marke t r r ,  was  opera ted  as  a

sole proprietorship. Mr. Tulumel1o commenced operat ion of Farmer's Market in

7962.

8 .  Farmer rs  Marke t  was  opera ted  as  an  r topen-a i r "  marke t  o f fe r ing  f ru i t

and vegetables for saIe. Mr. Tulumel lo purchased the produce sold in his store

from a market in Buffalo handl ing both local ly-grown produce (from Apri l

through October) and out-of- town produce (year round).  Purchases of 1oca1ly-grown

produce were made by cash or check, whi le out-of- town produce was purchased, in

genera l ,  on  c red i t .  Farmer ts  Marke t  cus tomers  were  main ly  ind iv idua l  purchasers ,

-3 -
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al though 6 or 7 restaurants bought produce there. Payments for purchases were

general ly made in cash or by check.

9 .  In  genera l ,  a  por t ion  o f  the  da i l y  rece ip ts  f rom the  sa le  o f  p roduce

were kept by Mr. Tulumel lo for purchases the fol lowing day, whi le the balance

of receipts were handed over to Mrs. Tu1umello for deposit  in pet i t ioners'  one

checking accounL. Mr. Tulumel lo test i f ied he spent an average of $100.00 to

$150.00  per  day  in  cash to  purchase produce fo r  sa le  in  the  marke t .  Th is

amount is apparent ly exclusive of crediL purchases of produce. Mr. Tulurnel lo

fur lher stated that he pr iced his produce to achieve a 12 percent to 15 percent

overa l l  p ro f i t  on  sa les .

10. Pet i t ioners opened their  f i rst  and only checking account in or about

7972.  Th is  account  was opened w i th  a  por t ion  o f  approx imate ly  $10r000.00

(cash) which, according to test imony by Mrs. Tulumel lo,  had been accumulated at

pet i t ionerts home by Mrs. Tulurnel lo over the course of several  years from

receipts from Farmerrs Market.  The remaining (undeposited) port ion of this

approximately $10r000.00 accumulated sum was used by pet i t ioners pr imari ly to

meet the expenses of f in ishing the construct ion and furnishing of their  home.2

F ina l l y ,  i t  was  a l leged tha t  some por t ion  o f  the  same $10,000.00  sum was

deposited in one or more savings accounts opened by pet i t ioners sometime before

197 2 .

11. Pet i t ioners test i f ied they entered into a contract with one Michael

Jul ian, a bui lding contractor,  to bui ld a home for pet i t . ioners, and that they

pa id  h im $8,000.00  on  the  cont rac t .  Cop ies  o f  th ree  (3 )  checks  s igned by

Mrs .  Tu lumel lo  and payab le  to  Michae l  Ju l ian  Bu i lders ,  Inc . ,  da ted  in  October

2  
P.a i r ioners rhouse was f in ished in  7974 a t  an  aggregate  cos t  o f  approx imate ly

$  1 4 , 0 0 0  .  0 0  .
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1972 '  December  7972 and February  I973,  and to ta l l ing  $8r000.00  were  in t roduced

in evidence at the hearing. Pet i t ioners test i f ied that Mr. Jul ian did not

ful f i l l  the contract,  I^tas al legedly about to f i le for bankruptcy, and at pet i -

t ioners '  demand re tu rned the  $81000.00  to  pe t i t ioners  ( in  cash)  in  1973.  No

documentat ion of the return of this money was produced at the hearing. Pet i-

t ioners test i f ied that this money was deposited in their  checking account,  but

i t  is unclear whether the money was deposited al l  at  once or rather over a

per iod  o f  t ime.

72. Pet i t ioners used their  (only) checking account to pay gas and electr ic

bi l ls and other expenses incurred both by the family (personal expenses),  as

we l l  as  by  Farmer rs  Marke t  (bus iness  expenses) .

13 .  Pet i t ioners  have s ix  (6 )  ch i ld ren .  Dur ing  the  la t te r  years  a t  i ssue

here in ,  pe t i t ioners t  th ree  (3 )  o ldes t  ch i ld ren ,  Char les ,  Mary  and Leonarda,

worked e i ther  fu l1 - t ime or  par t - t ime as  fo l lows:3

Chi ldf  s  Name

Charles
Char les
Mary
Mary
Mary
leonarda
Leonarda

Employer or Occupat ion

Farmer 's  Marke t
Farmer ts  Marke t
Saleswoman
Cash ier
Cash ier
WaiLress
Student

Year Wages Earned

t976
7977
7975
7976
r977
197 6
L977

$L ,700 .00
4 ,675  . 00
1  ,585  .  75
2 ,378 .00
3 ,941  .  oo

494.00
1  ,584  .  00

taken from copies
and reduced for

According to a family rule or agreement,  the chi ldren's ent i re earnings

were turned over to Mrs. Tulumel lo for deposit  in the family bank account.(s) to

be used for the family 's expenses. Mrs. Tulumel lo test i f ied that she would

deposit  the chi ldren's ent i re earnings except for smal l  amounts which were

returned to the chi ldren to have for their  own personal use.

3 
Thu information concerning the chi ldrenrs earnings is

of payrol l  records and from income tax returns (as adjusted
taxes withheld) introduced in evidence at the hearing.
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14 .  Mrs .  Tu lumel lo  a lso  worked a t  the  Farmer rs  Marke t ,  bu t  was  no t  pa id

for her work at the market.

15. Pet i t ioners test i f ied they did not of ten go out to dinner or for

entertainment.  They bought inexpensive clothing at discount stores, and their

chi ldren attended Cathol ic schools where no tui t ion was charged. Pet i t ioners

a lso  used food f rom the  bus iness  (Farmer 's  Marke t )  fo r  mea ls  a t  home.

16. Pet i t ioners purchased new cars in each of the years 7974 through L977,

including two l incoln Cont inentals,  a Ford Granada and a Chevrolet.  Each of

these purchases was preceded by the trade-in of the car previously purchased.

17. Mr. Tulumel lo employed his nephew, one Joseph Buccoler i ,  at  Farmerrs

Marke t  dur ing  par t  o f  the  per iod  a t  i ssue.  A t  Mr .  Bucco le r i t s  reques t ,

Mr .  Tu1umel lo  re ta ined a  por t ion  o f  Mr .  Bucco le r i rs  wages,  accumula ted  the

amount .  re ta ined and then pa id  the  accumula ted  sum o f  $2 ,000.00  ($1 ,000 in  L976

a n d  $ 1 , 0 0 0 . 0 0  i n  1 9 7 7 )  t o  M r .  B u c c o l e r i .

18 .  Pet i t ioners  rece ived inher i tances  f rom f ta ly  in  the  amounts  o f  $4r500.00

in  each o f  the  years  1973 and 1975,  and $41900.00  in  1977.  These mon ies  were

deposited in their  checking account and spent as needed.

79 .  In  1 .973,  Mt .  Tu lumel lo  purchased a  one-ha l t  (n  in te resL  in  a  racehorse

at  a  cos t  o f  approx imate ly  $21500.00 .  Mr .  Tu lumel lo  la te r  so ld  h is  in te res t

in  the  horse  and rece ived approx imate ly  $2 ,700.00 .  Mr .  Tu lumel lo  tes t i f ied

the total  of  his investment in the horse, together with expenses incurred in

connection with the ownership of the horse up to the time he sold his ownership

in te res t ,  amounted to  approx imate ly  $3 ,000.00 .  Mr .  Tu lumel lo  fu r ther  tes t i f ied

that he never placed bets on this horse nor won any money in connect ion with

i t  and that the horse never won any races whi le owned by Mr. Tulumel lo.
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20. Pet i t ioners did not,  according to their  test imony, have a large sum or

I 'hoard" of money at their  home at the t ime of the audit  (1979),  nor were they

in the pract ice of keeping such a hoard during the later years at issue herein.

Pet i t ioners were neither quest ioned about nor did they advise the Audit  Divis ion's

auditor of  the approximaely $10r000.00 al legedly accumulated at their  home in

7973,  nor  wou ld  they  have d isc losed th is  money or  i t s  "sa fe  h id ing  p lacer r to

their  accountant,  or to persons outside of their  family.

2 I .  Pe t i t ioners  went  on  a  " junket r t to  Las  Vegas dur ing  the  per iod  a t  i ssue

herein, but test i f ied they had no net winnings from gambling white in las

Vegas.

22. Pet i t ioners received certain sums in 7976 and, 7977 in the form of

insurance payments as the result  of  automobi le accidents. In t976, a payment

of $709.21 was made on behalf  of  pet i t ioners by their  insurance company direct ly

to the auto repair  shop, whi le in 1977, a payment total l ing $1,234.02 was made

by the insurance company direct ly to pet i t ioners.

23. Pet i t ioners test i f ied their  only source of taxable income during the

years  a t  i ssue was the  pro f i t  earned f rom Farmer rs  Marke t .

24. Mr. Tulumel lo immigrated to the United States from ftaly in 1951, and

was subsequent ly joined by his wife who immigrated to the United States in

1955. Pet i t ioners received no formal educat. ion in the United States, and had

both attended school through the fourth grade level in I taly.  Pet i t ioners

retained one Thomas Cardin as their  accountant,  and he prepared al l  of  pet i t ionersr

business and personal tax returns and reports throughout the years at issue

herein. Pet i t ioners neither prepared nor kept any f inancial  records of their

own' Mr. Cardin's method of preparing returns and reports involved meeting

with Mr. Tulumello and having Mr. Tulumello explain how much money he made in
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the business (Farmerrs Market).  Mr. Cardin would then use this information,

together with gas, electr ic and other bi l ls turned over to him by Mr. Tu1umello,

as a means of reconstruct ing the records and f i l l ing out the required returns.

25. In conduct ing the source and appl icat ion of funds analysis,  the Audit

D iv is ion 's  aud i to r  examined pe t i t ioners r  bank  records  (cance l led  checks ,

statements and savings accounts),  purchase invoices, disbursement journals

and purchase journa ls  (pe t i t ioners r  checkbook) .

26. Pet i t ionerst tax returns did not ref lect any gain on the sale of the

racehorse, nor any interest income from savings accounts. In addit ion, no gain

from the sale of certain vacant lots owned by pet i t ioners was reported.

However,  test imony by the Audit .  Divis ion's auditor who conducted the audit

noted that any gain on such sales of the vacant lots would be in large measure

offset by real estate taxes payable on such property,  as wel l  as by capital

gains treatment of any such gain.

27. No audit  adjustment was made to pet i t ioners'  sources of income with

respect t"o ei ther the al leged $8,000.00 refund from Michael Jul ian (see Finding

of  Fac t  "11" )  o r  the  $10,000.00  a l leged to  have been accumula ted  a t  pe t i t ioners l

home in 1973.

28. The Audit  Divis ionrs audit  included no adjustment for wages earned by

the pet i t ioners'  chi ldren and a1legedly turned over to pet i t ioners for family

use. The auditor test i f ied he had no knowledge of the chi ldren's income or

where they worked, but based, in part ,  on the assumption that the chi ldren

worked, made a low est imate of family cash l iv ing expenses as an appl icat ion of

funds, thus, in effect,  reducing the analysis discrepancy between sources and

appl icat ions of funds. The est imated appl icat ion for family cash l iv ing
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e x p e n s e s  p e r  a r l d i t  w a s  9 6 , 0 0 0 . 0 0  i n  1 9 7 3  a n d  $ 6 , 5 0 0 . 0 0  i n

This est imate also took cognizance of food taken from the

pet i t ioners  a t  home.

1974 through 7977.4

business and used bv

29. Pet i t ioners introduced a reconstruct ion of the Audit  Divis ion's source

and app l ica t ion  o f  funds  ana lys is ,  u t i l i z ing  the  Aud i t  D iv is ionrs  f igures  in

most instances, but al leging certain t 'omissionst '  therefrom and reconstruct ing

the analysis to take cognizance of the al leged omissions. This reconstruct ion

started with a total  purchases f igure for the business, arr ived at by summing

al l  check purchases I taken from cancel led checks, and from the pet i t ionerst

check disbursements journal ( their  checkbook)]  and est imated cash purchases per

year.  This purchases f igure was then reduced by an est imated amount for

personal consumption of produce at home by pet i t ioners. The reduced total

purchases f igure was then increased by f i f teen percent (15%) to ref lect a

pro f i t  marg in  fo r  Farmer 's  Marke t .  The resu l tan t  sa les  f igure  (115 percent  o f

reduced total  purchases) was then reduced by ther inet avai lable for resale"

( the  reduced to ta l  purchases  f igure)  to  a r r i ve  a t  g ross  pro f i t .  Gross  pro f i t

was then reduced by operat ing expenses to arr ive at net prof i t  which, according

to  pe t i t ioners r  recons t ruc t i -on ,  i s ' rc lose t t to  the  pro f i t  f igures  repor ted  per

pet i- t ionersr tax returns.

30. Pet i t ionerst reconstruct ion then included as sources of income certain

i tems here to fo re  no ted  (see F ind ings  o f  Fac t  t r10 ' ,  t t11 t t ,  t ' 13 t t ,  t t17 t t  and "22" ) ,

which were not included in the Audit  Divis ion's analvsis.

4 
Family cash l iv ing

such as  food,  c lo th ing ,
expenses included cash expenses in general for items
automobi le operat ing expense, etc.
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31. Pet i t . ioners assert  the above reconstruct ion is more accurate than the

Aud i t  D iv is ion 's  ana lys is ,  spec i f i ca l l y  because i t  accounts  fo r  to ta l  sources

and total  disbursements of the business, whereas the Audit  Divis ion's analysis

ut i l ized receipts as deposited in var ious bank accounts and then analyzed

disbursements Lo account for those receipts.

32. Pet. i t ioners contest that port ion of the Audit  Divis ion's analysis

regarding family cash l iv ing expense on the basis that i t  represents an est imate

(see Finding of Fact "28") which could have been more fair ly establ ished by

resort  to certain indexes providing information on these i tems. Pet i t ioners

have nol otherwise specif ied what changes should be made to the Audit  Divis ionrs

f igures  fo r  th is  i tem.

CONCIUSIONS OF IAW

A.  That  bo th  the  Aud i t  D iv is ionrs  source  and app l ica t ion  o f  funds  ana lys is ,

as  we l l  as  the  pe t i t ioners r  recons t ruc t ion  o f  por t ions  o f  such ana lys is ,

const i tute methods of est imation involving a theoret ical  approach for arr iv ing

at pet i t ioners'  tax l iabi l i ty dur ing the years in quest ion. Such approach is

permissible where, as in the instant case, there are inadequate records fron

which to determine tax liability. Furthermore, absenL a showing that the Audit

Divis ion's method of analysis was in some manner arbi trary or unreasonable,

there is no basis for disal lowing said analysis in favor of pet i t ioners t

recons t ruc t ion .

B. That on the basis of test imonial  and documentary evidence presented at

the hearing, adjustments are to be al lowed increasing the (nontaxable) sources

of funds avai lable (per the Audit  Divis ion's analysis) to pet i t ioners during

the  var ious  years  a t  i ssue,  as  fo l lows:



Year

1973

1.97 4

19  75

797 6

Amount

$  8 ,000 .00

-0 -

1  ,585  .  75

5  , 572 .00

$

I
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Source

Return in conjunct ion with Michael
Ju l ian  Cont rac tors ,  Inc .  (see
F ind ing  o f  Fac t  "11" )

No adjustment

Income from chi ldren

Income f rom ch i ld ren  ($4 ,572.00)
Money held for J.  Buccoler i

( $ 1 , 0 0 0 . 0 0 ;  s e e  F i n d i n g  o f
F a c t  r ' L 7 r ' )

Income f rom ch i ld ren  ($10,200.00)
Insurance Recovery  ($1 ,234.02)
Money held for J.  Buccoler i

( $ 1 , 0 0 0 . 0 0 1  s e e  F i n d i n g  o f  F a c t  r r 1 7 t r )

r977 $72 ,434 .02

C.  That  the  Aud i t  D iv is ion 's  es t imate  o f  cash l i v ing  expenses ,  as  re f lec ted

on i ts source and appl icat ion of funds analysis,  is accepted (see Finding of

Fac t  "28" ) .  A l though peL i t ioners r  asser t  tha t  resor t  to  cer ta in  ex terna l  indexes

could have been used by the Audit  Divis ion in est imating the amounts for this

i tem, pet i t ioners have not produced proof fron records or,  in fact,  f rom such

external indexes, of any f igures more accurate than those asserted by the Audit

D iv is ion .

D. That the pet i t ion of Sam J. Tulumel lo and Sant ina Tulumel lo is granted

to the extent indicated in Conclusion of Law rrB'r ,  but is in al l  other respects

denied. The Audit  Divis ion is hereby directed to modify i ts source and appl ica-

t ion of funds analysis in accordance with Conclusion of law "B",  and to reduce

the not ices of def ic iency to be consistent therewith. The not ices of def ic iency,
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such penalty and interest as may be lawful ly owing,as reduced, together with

are hereby sustained.

DATED: Albany, New York

MAY 2 ? 1983


