
STATE OT NEW YORK

STATE TAX CO}'UISSION

In the Matter of the Petition
o f

Saul Trachtenberg

for Redetenninat ion of a Def ic iency or a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
7969 - 7977.

AITIDAVIT OF MAIIING

State of New York
County of A1bany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Finance, over L8 years of age, and
that on the 22nd day of JuIy, 1983, she served the within notice of Decision by
certified mail upon Saul Trachtenberg, the petitioner in the within
proceedinS, bY enclosing a Lrue copy thereof in a securely sealed postpaid
lrrapper addressed as fol lows:

Saul Trachtenberg
2L7 E.  18 th  Sr .
New York, NY 10003

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said rdrapper is the last known address
of the pet i t ioner.

Sworn to before me this
22nd day of July, 1983.

AUTHORIZED fO TDTINISTER
OAIHS PLBSUANT I0 IAX I'AW
sEcIroN L74



STATE OF NEW YORK

STATE TAX CO},IMISSION

fn the Matter of the Petition
o f

Saul Trachtenberg

for Redeterminat ion of a Def ic iency ot a Revision
of a Determination or a Refund of Personal Income
Tax under Article 22 of the Tax Law for the Years
L969 -  1971.

AIT'IDAVIT OF }'AITING

State of New York
County of Albany

Connie Hagelund, being duly sworn, deposes and says that she is an
employee of the Department of Taxation and Financer over 18 years of age, and
that on the 22nd day of Ju1y, 1983, she served the within not ice of Decision by
certified mail upon Signund S. Semon the representative of the petitioner in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Sigmund S. Semon
Semon & Mondshein
333 Broadway,  P .0 .  Box  250
Jer icho ,  MY 11753

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States PosLal Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before ne this
22nd day of July,  1983.

AUTHORIZED TO ADMINISTER
0A!HS tttRSUl}lT T0 fAX IJAW
sEcIIol{ L74



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

July 22, 1983

SauI Trachtenberg
211 n.  18rh Sr .
New York, NY 10003

Dear Mr. Trachtenberg:

Please take not ice of the Decision of the State Tax Comarission enclosed
herewith.

You have now exhausted.your right of review at the adninistrative level.
Pursuant to sect ion(s) 690 of the Tax Law, any proceeding ia court  to review an
adverse decision by the State Tax Commission can only be inst i tuted under
Art ic le 78 of the Civi l  Pract ice law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 months from tbe
date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision maV be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - Litigation Uait
Building /19 State Campus
Albany, New York 12227
Phone # (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc: Pet i t ioner 's Representat ive
Signund S. Semon
Semon & Mondshein
333 Broadway, P.0. Box 250
Jer icho ,  NY 11753
Taxing Bureau' s Representative



STATE 0F NEI4/ Y0RK

STATE TAX COUMISSION

In the Matter of the Pet i t ion

o f

SAUI TRACHTENBERG

for Redeterminat ion of a Def ic iency or for
Refund of Personal Income Tax under Atticl.e 22
of Lhe Tax Law for the Years L969, 1970 and 1971

DECISION

Peti t ioner,  Saul Trachtenberg, 211 East 18th Street,  New York, New York
,

10003, f i led a pet i t ion for redeterminat ion of a def ic iency or for refund of

personal income tax under Art ic le 22 of the Tax Law for the years 1969, 1970 and

1 9 7 1  ( F i l e  N o .  2 6 0 8 0 ) .

A smal l  c laims hearing was held before Al len Caplowaith, Hearing Off icer,

at the off ices of the State Tax Comnission, Two Llor ld Trade Center,  Room 65-51,

New York, New York, on November 15, 1982 at 9;15 A.M. Pet i t . ioner appeared with

sigmund s. semon, Esq. The Audit  Divis ion appeared by Paul B. Coburn, Esq.

( l { i chae l  G i t te r ,  Bsq. ,  o f  counse l ) .

ISSUBS

I. tdhether the def ic iency asserted against pet i t ioner pursuant to sect ion

085(g) of the Tax law, properly ref lects the outstanding l iabi l i ty of  Banner

Manufacturing Company, Inc. for New York State personal income taxes vrithheld

from its employees during the periods at issue and not turned over to the

Sta te .

I I .  Whether the Not j .ce of Def ic iency is barred by the period of l imitat ions

on assessnent .
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FINDINCS OF TACT

1. Banner Manufacturing Conpany,

Brooklyn Navy Yard, Brooklyn, New York,

personal incone taxes withheld from the

as fo l lows:

Inc. (hereinafter Banner), Buildj-ng 127,

failed to pay over the New York State

wages of its employees for the periods

WITI{HOIDING TN( PERIOD AUOI]NT
$ ITffi. ao

8 ,386 .60
2 ,413 .00
.J ,950. o-o

$]3Jr:L40

2. On February 28, 7972 the Audit  Divis ion issued a Statement of Def ic iency

in conjunction with a Notice of Deficiency against Saul Trachtenberg (hereinafter

pet i t ioner),  wherein a penalty was asserted pursuant to sect ion 685 (g) of the

Tax Lar+, for an amount equal to the New York State withholding taxes due from

Banner of $13,913.40. Said penalty was asserted on the ground that pet i t ioner

was a person required to collect, truthfully account for and pay over the New

York State withholding taxes of Banner,  and that he wi11ful ly fai led to do so.

3- During the periods at issue herein pet, i t ioner was an off icer of

Banner. As such, he was involved in the management of Banner and had authority

to sign checks. He also had the authori ty to hire and f i re personnel.

4.  Pet i t iooer did not deny that he was a person responsible for the

collection and paynent of the withholding taxes at issuel however, he contended

that the corporate liability was fully satisfied through a negotiated sett.lement

made during the bankruptcy proceeding of Banner.

5. The record contains an Eurployerts Return of New York State Personal

fncone Tax Withheld for each period at issue herein. The return for the period

January 1 to September 30, 1970 was filed by Banner and signed by petitioner on

October  7 ,  1970.  The re tu rn  fo r  the  per iod  October  1  to  December  31 ,  1970,

December I to December 31, 1969
January 1 to September 30, 797A
October L to December 31, L9TA
January 1 to February 1.7 , LgTl

TOTAL
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markedrractual", and the ret,urn for the period January 1 to February 17, !97L,

rnarked "estimate", appear to have been prepared by the Incone Tax Bureau. It

is unclear whether the return for the period Decernber 1 to December 31, L969

was filed by Banner or prepared by the Income Tax Bureau.

6, During the hearing Mr. JoeI Reiss, representative of the trustee for

the creditors in said bankruptcy proceeding, testi f ied that during such

proceeding he negoLiated a settlement with representat.ives of the State which

culminated in reduction of the State's clain to g7 1762.98.

7.  0n March 16,  1 .979,  a  payment  of  97 1762.98 was nade by the Estate of

Banner Manufacturing Conpany, Bankrupt, In Bankruptcy No. 7l-B-1.45, UniLed

$tates Distr ict Court for the Eastern Distr ict of New York. The check issued

bore the notation "in payment of lst & final dividend of Estate of Bankrupt".

said payment was applied against the deficiency at issue on May 23, Lg7g,

thereby reducing rhe def ic iency f rom 913,913.40 to  $6,1S0.42.

8. No documentary evidence was offered Lo support petitioner's contention

that the payment of $7 1762.98 vras accepted by the State in fuII setLlement of

Banner 's  outs tanding l iab i l i ty  o f  913,9t3.40.

9. Petitioner clained that the deficiency lras barred by the period of

l imitations on assessment; however, no reasonable basis was offered in support

of such c1aim.

CONCIUSIONS OF IAW

A. That pet i t ioner has fai led to sustain his burden of proof,  required

pursuaDt to sect ion 589(e) of the Tax Law, to show that the payment of $7 1762.98

was accepted in full seLtlement of the outstanding New York State withholding

tax l iabi l i ty of  Banner for the periods at issue herein. Accordingly,  said
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payment is deemed to have been properly applied to reduce the deficiency

asser ted  aga ins t  pe t i t ioner  to  $6 ,150.42 .

B. That sect ion 683(a) of the Tax law provides that:

"Except as otherwise provided in this sect ion, any tax
under this Art ic le shal l  be assessed within three years
after the return was f i led."

C. That sect ion 683(b)(Z) of rhe Tax Law provides thar:

"For purposes of Lhis sect ion, i f  a return of withholding
tax for any period ending with or within a calendar year is
f i led before Apri l  f i f teenth of the succeeding calendar
year,  such return shal l  be deemed to be f i led on Apri l
f i f teenth of such succeeding calendar year."

D' That sect ion 683(c)(t)(A) of the Tax Law provides that;  "The tax may

be assessed at any t ime i f  --  no return is f i led".

E. That pet i t ioner has fai led t .o sustain his burden of proof reguired,

pursuant to sect ion 689(e) of the Tax law, to shorir  that the Not ice of Def ic iency

was t ime barred.

F. That the pet i t ion of SauI Trachtenberg is denied and the Not ice of

Deficiency dated February

reduced to $6 1150.42,  is

DATED: Albany, New York

JUL 2 21983

28,  1972,  in  the amount  of  $13,913.40,  and subsequent . ly

susta ined.

STATE TAX COMMISSION

PRESIDENT


