
STATE OF NEI,il YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

John Toth AFFIDAVIT OF MAITING

for Redeterminat ion of a Def ic iency or a Revision
of a Determinat ion or a Refund of Personal fncome
Tax under Art ic le 22 of the Tax Law for the Years
1 9 7 5  -  1 , 9 7 7 .

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the l8th day of February, 19B3, he served the within not ice of Decision by
cert i f ied mai l  upon John Toth, the pet i t ioner in the within proceeding, by
enclosing a true copy thereof in a securely sealed postpaid wrapper addressed
a s  f o l l o w s :

John Toth
425 R ivers ide  Dr . ,  Ap t
New York, NY 10025

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

1 C

That deponent further says
herein and that the address set
o f  the  pe t i t ioner .

Sworn to before me this
18 th  day  o f  February ,  1983.
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that the said addressee is the pet i t ioner
forth on said errapper is the last known address
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STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

February  18 ,  1983

John Toth
4 2 5  R i v e r s i d e  D r . ,  A p t .  1 C
New York, NY 10025

Dear  Mr .  To th :

Please take not. ice of the Decision of the State Tax Commission enclosed
herewith.

You have now exhausted your right
Pursuant  to  sec t ion(s )  6gO o f  the
adverse decision by the State Tax
Art ic le 78 of the Civi l  Pract ice
Supreme Court of the State of New
d a t e  o f  t h i s  n o t i c e .

of review at the administrat ive level.
Tax law, any proceeding in court  to review an
Commission can only be inst i tuted under

Laws and Rules, and must be commenced in the
York, Albany County, within 4 months from the

Inquir ies concerning the computat ion of Lax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
Law Bureau - Litigation Unit
Albany, New York 12227
Phone l l  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive

Taxing Bureau' s Representat ive



STATE OF NEId YORK

STATE TAX COMMISSION

In the Matter of the Petition

o f

JOI{N TOTH

for Redetermination of a Deficiency or for
Refund of Personal Income Tax under Art icles
22 and 30 of the Tax Law for the Years lg71,
1916 and 1977.

DECISION

Petit ioner, John Toth, 425 Riverside Drive, Apartment 1C, New York, New

York 10025, f i led a petit ion for redeternination of a deficiency or for refund

of New York State personal income tax under Article 22 of the Tax Law for the

years 7975 ' 7976 and 7977 and New York City personal income tax under Article

30 of the Tax law for the year 1976 (FiLe No. 27$A).

A formal hearing was held before Julius E. Braun, Hearing 0ff icer, at the

off ices of the State Tax Commission, Two l{orld Trade Center, New York, New York,

on December 16,  1981 at  10:00 A.M.  Pet i t ioner  appeared pro se.  The Audi t

Div is ion appeared by Ralph J .  Vecchio,  Esq.  (Thomas sacca,  Esq. ,  o f  counsel ) .

ISSUE

L/trether petit ioner was a person required to col lect, truthful ly account

for and pay over withholding taxes due from H & V Electr ic Sales & Service Inc.

for  the years 1975,  7976 and 1977.

FINDINGS OF FACT

1.  H&V Elect r ic  Sales & Serv ice,  Inc. ,  New York,  New York (here inaf ter

"H&Vfr) failed to pay over New York State personal incone taxes totaling

$7'140.51 wi thheld f rom i ts  employees ' r { 'ages for  the years 1975,  1976 and

1977 and New York City personal income taxes total ing $69.35 withheld from

its employees' wages for the year 1976.



2.  0n  October  30 ,  1978,  the  Aud i t  D iv is ion  issued a  Sta tement  o f  Def ic iency

and a  Not ice  o f  Def ic iency  aga ins t  pe t i t ioner ,  John Toth ,  in  the  sum o f  $7 ,209.86 .

This const i tuted a penalty equal to the amount of State and City withholding

taxes due frorn H&V for the years 7975, 7976 and 1977 on the grounds that

pet i t ioner was a person required to col lect,  t ruthful ly account for,  and pay

over said taxes and that he wi l l fu l ly fai led to do so.

3. Pet i t ioner was employed by H&V during the period in issue. He acted

as  o f f i ce  manager  and he ld  the  o f f i ce  o f  secre tary - t reasurer .  As  par t  o f  h is

dut ies he prepared the payrol l  and was authorized to sign checks. Pet i t ioner

d id  no t  par t i c ipa te  in  company bus iness  or  dec is ion  mak ing .  H is  t i t le  as  o f f i cer

was for convenience on1y. I t  was a two man corporat ion, control led by the

president (Alphonse Vit .ale) and the vice president (Frank Vitale).  Pet i t ioner

had no discret ionary authori ty as to the disbursement of funds and al l  checks

issued had to be authorized by the president of the f i rm.

4. John Toth owned no stock of H&V and received wages as an employee only.

He now works for a simi lar company in New Jersey.

CONCIUSIONS OF LAi{

A. That the Personal Income Tax imposed by Art ic le 30 of the Tax law is

by i ts own terms t ied into and contains essent ial ly the same provisions as

Ar t i c le  22  o f  the  Tax  Law.  There fore ,  in  address ing  the  issues  presented

here in ,  un less  o therw ise  spec i f ied  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shaLL be deemed references (though uncited) to the corresponding

sec t ions  o f  Ar t i c le  30 .

B. That.  the pet i t ioner 's authori ty t .o sign checks and his posit ion as

secretary-treasurer of H&V r,rrere merely perfunctory.
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C. That John Toth was not a person required to col lect, truthful ly

account for, and pay over the withholding taxes due from H&V within the

meaning and intent of subsection (n) of section 685 of the Tax law and thus

is not l iable to a penalty under subsection (g) of section 685 of the Tax law.

D. That the petition of John Toth is granted and the Notice of Deficiency

dated October  30,  1978 is  cancel led.

DATED: Albany, New York

FtB I 8 1ti83
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