
STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

M a t t h e w  J .  T o s t i ,  ( d e c ' d )
and Evelyn C. Tost i

for Redeterminat ion of a Def ic lency or a Revision
of a Determinatlon or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Year  L976.

AFFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Financer oV€r 18 years of age, and that on
the lst  day of Apri l ,  1983, he served the within not ice of Decision by
cer t i f ied  mai l  upon Mat thew J .  Tos t i ,  (decrd)  and Eve lyn  C.  Tos t i  the
pet i t ioner in the within proceeding, bI enclosing a true copy thereof in a
securely sealed postpaid rrrapper addressed as fol lows:

Mat thew J .  Tos t i ,  (dec 'd )
and Evelyn C. Tost l
34 Clearview St.
Hunt ington, NY LL743

and by deposit lng same enclosed in a postpaid properly addressed \ trapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal-  Servlce within the State of New York.

That deponent further says
herein and that the address set
of the pet i t l -oner.

Sworn to before me this
ls t  day  o f  Apr i l ,  1983.

that  the said addressee is  the pet i t ioner
forth on said wrapper is the last known address

,/' , ,; :'z4rz ..-(
liUTIiOl.IZED T0 /iDI{INISTER
OATi-iS },LIRSUAII'I T0 TAX IJAW
sEcfr0r{ r74



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Pet i t ion
o f

M a t t h e w  J .  T o s t i ,  ( d e c r d )
and Evelyn C. Tost i

for Redetermlnat ion of a Def ic iency ot a Revision
of a Determination or a Refund of NYS & NYC Income
Tax under Art ic le 22 & 30 of the Tax Law for the
Y e a r  1 9 7 6 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

David Parchuck, being duly sworn, deposes and says that he is an employee
of the Department of Taxat ion and Finance, over 18 years of age, and that on
the lst  day of Apri l ,  1983, he served the within not ice of Decision by
cert i f ied mai l  upon Vincent J.  Tost i  the representat ive of the pet i t loner in
the within proceeding, by enclosing a true copy thereof in a securel-y sealed
postpaid wrapper addressed as fol lows:

V incent  J .  Tos t l
Durben & Haskel
62  Drohan St .
Hunt ington, NY I I743

and by deposi-tlng same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of
the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive
of the pet i t ioner herein and that the address set forth on said wrapper is the
last known address of the representat ive of the pet i t ioner.

Sworn to before me th is
l s t  day  o f  Ap r i l ,  1983 .

I  l . i r T
r J . i t i l l



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

A p r i l  1 ,  1 9 8 3

M a t t h e w  J .  T o s t i ,  ( d e c ' d )
and Eve lyn  C.  Tos t i
34  C learv iew St .
Hunt ington, NY 1,17 43

D e a r  M r s .  T o s t i :

P1ease take  no t ice  o f  the  Dec is ion  o f  the  Sta t .e  Tax  Commiss ion  enc losed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant to sect ion(s) 690 & 1312 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of Lhe Civi l  Pract ice Laws and Rules, and must be commenced in
the Supreme Court of  the State of New York, Albany County, within 4 months from
the da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax due or refund al lowed in accordance
wi th  th is  dec is ion  mav be  addressed to :

NYS Dept.  Taxat ion and Finance
law Bureau - Li t igat ion Unit
Albany, New York 72227
Phone / f  (518) 457-2070

Very truly yours,

STATE TAX COMMISSION

cc:  Pet i t ioner 's  Representa t ive
Vincent J.  Tost i
Durben & Haskel
62  Drohan St .
Huntington, NY I7743
Taxing Bureau' s Representat ive



STATE OF NEI{ YORK

STATE TAX COMMISSION

fn the Matter of the pet i t ion

o f

MATTI{EI4I J. T0STI (dec'd) and EVBtyN C. TOSTI

for Redeterminat ion of a Def ic iency or for
Refund of New York State and New york City
Personal Income Taxes under Art ic les 22 and 30
of the Tax Law for the Yeax 1976.

DECISION

Iong-term capital  losses

dur ing  1976.

Pet i t ioners ,  Mat thew J .  Tos t i  (deceased)  and Eve lyn  C.  Tos t i ,  34  C learv iew

Street,  Hunt ington, New York 11743, f i led a pet i t ion for redeterminat ion of a

def ic iency or for refund of New York State and New York City personal income

taxes under Art ic les 22 and 30 of the Tax law for the year 1976 (Fi le Nos. 29707

a n d  2 9 7 0 8 ) .

A  smal l  c la ims hear ing  was he ld  be fore  AI len  Cap lowa i th ,  Hear ing  Of f i cer ,

at the off ices of the State Tax Commission, Two World Trade Center,  New York,

New York ,  on  Ju ly  12 ,  1982 a t  10 :45  A.M.  Pet i t . ioners  appeared by  V incent  J .

Tos t i ,  Esq.  The Aud i t  D iv is ion  appeared by  pau l  B .  coburn ,  Esq.  ( I rw in  levy ,

E s q . ,  o f  c o u n s e l ) .

ISSUE

Whether

attr ibutable

1 .

f i led  a

whereon

Pursuant

Pet i t ioners ,

combined New

they claimed

to  a  Federa l

pet i t ioners are properly ent i t led to

to  secur i t ies  a l leged to  be  wor th less

FINDINGS OF FACT

Mat thew J .  Tos t i  (deceased)  and Eve lyn  C.  Tos t i ,  t ime ly

York State fncome Tax Resident Return for Llne year 1976

cap i t .a l  losses  o f  $486.00  and 9487.00  respec t ive ly .

Schedu le  D a t tached there to ,  the i r  jo in t  ne t  loss  o f



- 2 -

$973.00 was computed incorporat ing, among other things, losses derived as the

resu l t  o f  the  wor th lessness  o f  secur i t ies  he ld  in  two corpora t ions  as  fo l lows:

Corpora t ion
Pathe Indus t r ies ,  Inc .
Blackman Merchandising Corp.

now known as  Green Cross  Indus t r ies ,  Inc .
Total  Loss Claimed from lr torthless Securi t ies $13,200-_00

2. 0n September 27, 1979, the Audit  Divis ion issued a Statement of Audit

Changes to pet i t ioners wherein, based on schedules of audit  adjustments annexed

there to ,  sa id  losses  o f  $131200.00  were  d isa l lowed "as  no t  be ing  wor th less . "

As such, their  net income from capital  t ransact ions was recomputed yielding a

gain which, together with certain modif icat ions result ing therefrom, were held

appl icable solely to the income of Matthew J. Tost i .  Addit ional ly,  the capital

Ioss  o f  $487.00  c la imed by  pe t i t ioner  Eve lyn  C.  Tos t i  was  d isa l lowed "as  be ing

unsubstan t ia ted . "  Accord ing ly ,  a  Not ice  o f  Def ic iency  was issued aga ins t

Matthew J. Tost i  on January 25r 19BO assert ing addit ional New York State and

New York  C i ty  persona l  income taxes  o f  $1 ,449.13 ,  p lus  in te res t  o f  $353.65 ,  fo r

a  toLa l  o f  $1 ,802.78 .  A  second Not ice  o f  Def ic iency  was issued aga ins t

Evelyn C. Tost i  under the same date assert ing addit ional New York State and New

York  C i ty  persona l  income taxes  o f  $25.45 ,1  p lus  in te res t  o f  $6 .2 I ,  fo r  a  to ta l

d u e  o f  $ 3 1 . 6 6 .

3. Pet i t ioner submitted two let ters from Paine, Webber, Jackson & Curt is,

fnc. Pursuant to such let ters,  there was no market in the securi t ies of ei ther

Pathe  rndus t r ies ,  rnc .  o r  Green c ross  rndus t r ies ,  rnc .  dur ing  1976.

Pursuant to the tax computat ion schedules, the Not ice of Def ic iency issued
against pet i t ioner Evelyn C. Tost i  inadvertent ly omit ted the addit ional
New York  C i ty  persona l  income tax  computed o f  $9 .88 .  The de f ic iency  o f
$25.45 represents only the addit ional personal income tax computed for New
Y o r k  S t a t e .

Bas is  o f  Secur i t ies
@

5  , 940  . 00
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4.  Pet i t ioner  submi t ted  a  le t te r  f rom Pathe  Indus t r ies ,  Inc .  da ted

January  19 ,  1981 where in  i t  i s  s ta ted  tha t :

(a) "Our company has been inact ive since 1967 and there
has been no change in the status of our company."

(b) "Our company is not t raded on any exchange and there
is  no  marke t  va lue  fo r  our  shares .  t '

( c )  "We have been seek ing  a  poss ib le  merger  o r  acqu is i t ion
and to date nothing has mater ial ized."

5. Pet i t ioner submitted a let ter f rom the t . rustee

proceed ing  o f  Green Cross  Indus t r ies ,  Inc .  Pursuant  to

in the bankruptcy

such le t te r :

to  a  s t ra igh t(a) "The Chapter XI proceeding was converted
bankruptcy  in  June,  1975. "

(b )  Green Cross  Indus t r ies ,  Inc .  was  " l iqu ida ted"  and
"noth ing  was pa id  to  non-pr io r i t y  unsecured c red i to rs .  "

(c) ' tThere is no quest ion that the stock of Green Cross
Indus t r ies ,  Inc .  ( fo rmer ly  B lackman Merchand is ing  Corpora t ion)
was worthless as of June, 1975 when the corporat ion was
ad jud ica ted  in  s t ra igh t  bankruptcy . r '

6.  No evidence, documentary or otherwise, was submitted to show that

pe t i t ioner  Eve lyn  C.  Tos t i  i s  p roper ly  en t i t led  to  the  cap i ta l  loss  o f  $487.00

claimed on her return.

CONCLUSIONS OF LAi.]

A. That the personal income tax imposed by Art ic le 30 of the Tax law is,

by i ts own terms, t ied into and contains essent ial ly the same provisions as

Ar t i c le  22  o f  the  Tax  law.  There fore ,  in  address ing  the  issues  presented

here in ,  un less  o therw ise  spec i f ied ,  a l l  re fe rences  to  par t i cu la r  sec t ions  o f

Art ic le 22 shal l  be deemed references (though uncited) to corresponding sect ions

of  Ar t i c le  30 .

B. That sect ion 165(g) of the Internal Revenue Code provides that:

" f f  any  secur i ty  wh ich  is  a  cap i ta l  asse t  becomes wor th less
during the taxable year,  the loss resulLing therefrom
sha l l ,  fo r  purposes  o f  th is  subt i t le ,  be  t rea ted  as  a  loss
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from the sale or exchange, on the last day of the taxable
y e a r ,  o f  a  c a p i t a l  a s s e t . t t

Accord ing ly ,  s ince  the  secur i t ies  o f  Green Cross  Indus t r ies ,  Inc .  became

wor th less  in  1975,  the  loss  a t t r ibu tab le  to  such worLh lessness  is  no t  p roper ly

a l lowab le  in  taxab le  vear  7976.

C. That pet i t ioners have fai led to sustain their  burden of proof required

pursuant to sect ion 689(e) of the Tax Law to show that the securi t ies of Pathe

Industr ies, Inc. had become worthless during 1976. The fact that the company

has been seek ing  a  poss ib le  merger  o r  acqu is i t ion  leads  to  the  conc lus ion  tha t

a market may subsequent ly be establ ished for i ts securi t ies. Accordingly,  the

Ioss  c la imed on secur i t ies  o f  sa id  company is  d isa l lowed.

D.  That  pe t i t ioner  Eve lyn  C.  Tos t i  has  fa i led  to  sus ta in  her  burden o f

proof required pursuant to sect ion 689(e) of the Tax law to show that she is

proper ly  en t i t led  to  the  cap i ta l  loss  c la imed o f  $487.00 .  Accord ing ly ,  such

l o s s  i s  d i s a l l o w e d .

E. That the pet i t ion of Matthew J.

is denied and the not ices of def ic iency

sustained together with such addit ional

DATED: Albany, New York

APR 0 1 1983

T o s t i  ( d e c e a s e d )

dated January 25,

interest as may be

STATE TAX

and Evelyn C. Tost i

1980 are hereby

lawful ly owing.

COMMISSION


